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	Signing page 12
	Details
	A The State has agreed to pay the Equity Payout Amount to the Operator on the condition that the Parent Company enters into this document.  If a Relevant Event occurs, the Parent Company agrees to pay to the State an amount equal to the Equity Payout ...
	B The Parent Company considers that entering into this document is in the best commercial interests of the Parent Company.
	Agreed terms
	1. Defined terms & interpretation
	1.1 Defined terms

	Bank Bill means a bill of exchange (as defined in the Bills of Exchange Act 1909 (Cth)) that has been accepted by a bank authorised under a law of the Commonwealth of Australia or any state to carry on banking business.
	Bank Bill Rate, for a period, means the rate, expressed as a yield per cent per annum (rounded up (if necessary) to four decimal places) that is quoted as the average bid rate on the Reuters monitor system page 'BBSY' (or any page that replaces that ...
	Catchment Area means the local catchment area for services to medical patients which incorporates the local government areas of Manly, Pittwater and Warringah.
	Compensable Patient means a patient whose costs of treatment are funded by the patient themselves or by a third party including a private health insurer or compensating party such as the Department of Veterans Affairs, WorkCover or the NSW Motor Acci...
	Corporations Act means the Corporations Act 2001 (Cth).
	Default Rate means, in respect of a period, a rate equivalent to 3% per annum above the Bank Bill Rate for that period.
	EP&A Act means the Environmental Planning and Assessment Act 1979 (NSW).
	Equity Payout Amount means [insert amount], being the amount paid or payable by the State representing the 'Equity Payout Amount' determined in accordance with paragraph 7 of Schedule 12 of the Project Deed.
	Exercise Date means [insert date], being the date on which the State exercises its rights under clause 78.5 of the Project Deed.
	Government Agency means a government or government department, a governmental, semi-governmental or judicial person or a person (whether autonomous or not) charged with the administration of any applicable law.
	GST Law has the meaning given in A New Tax System (Goods and Services Tax) Act 1999 (Cth).
	Operator means NBH Operator Co Pty Ltd (ACN 169 029 181) in its capacity as trustee of the NBH Operating Trust (ABN 83 722 380 020).
	Project Deed means the document entitled 'Project Deed – Northern Beaches Hospital' dated [insert date] 2014 between, among others, the Operator and the State.
	Related Body Corporate has the meaning given to that term in the Corporations Act but where 'subsidiary' has the meaning given to it in this document.
	Relevant Area means any area in the Catchment Area and within 15 kilometres of the Site.
	Relevant Entity means the Operator, the Parent Company or any Related Body Corporate of the Operator or the Parent Company.
	Relevant Event means:
	(a) within 2 years of the Exercise Date, any Relevant Entity receives the consent or approval of the authority with jurisdiction to assess or determine the relevant development application (however described) in accordance with the EP&A Act to build, ...
	(b) within 4 years of the Exercise Date, any Relevant Entity is issued a private hospital licence to operate a facility in the Relevant Area for the provision of services to Compensable Patients.

	Site means the land described as Lot 1 of DP1189406.
	Subsidiary has the meaning given to the term 'subsidiary' in the Corporations Act, but as if 'body corporate' included any entity and for the purposes of which any beneficial interests are treated as shares.
	Tax means any present or future tax, levy, impost, deduction, charge, duty, compulsory loan or withholding, including the GST (together with any related interest, penalty, fine or expense in connection with any of them) levied or imposed by any Gover...
	WorkCover means the WorkCover Authority of NSW constituted under the Workplace Injury Management and Workers Compensation Act 1998 (NSW).
	1.2 Interpretation
	(a) if the Parent Company is more than one person, 'Parent Company' means each of them severally and every two or more of them jointly;
	(b) 'person' includes an individual, a body politic, a corporation and a statutory or other authority or association whether incorporated or unincorporated;
	(c) a reference to any party includes that party's executors, administrators, successors, and permitted substitutes and assigns, including any person taking by way of novation;
	(d) a reference to any document or agreement is to such document or agreement as amended, novated, supplemented or replaced from time to time;
	(e) the singular includes the plural (and vice versa) and words denoting a given gender include all other genders;
	(f) headings are for convenience only and do not affect interpretation;
	(g) a reference to $ or dollar is to Australian currency;
	(h) a reference to time is a reference to Sydney time; and
	(i) unless otherwise stated, a reference to any amount is a reference to all or part of the amount.

	1.3 No contra proferentem

	2. Payment
	2.1 Acknowledgement
	2.2 Payment on occurrence of Relevant Event
	2.3 Indemnity
	(a) any failure by the Parent Company to pay any amount owing under this document duly and punctually; or
	(b) any failure by the Parent Company to observe or perform any of its obligations under this document.

	2.4 Interest

	3. Representations and acknowledgments
	3.1 Representations and warranties
	(a) (Incorporation) it is duly incorporated and existing under Australian law and has the capacity and power to execute, deliver and perform its obligations under this document;
	(b) (Constitution): the execution, delivery and performance of this document does not violate its constitution or any other document, agreement, law or rules by which it is bound;
	(c) (Corporate power): it has taken all action required to enter into this document and to authorise the execution and delivery of this document and the performance of its obligations under this document;
	(d) (Filings): it has filed all notices and effected all registrations with the Australian Securities and Investments Commission or similar office in its jurisdiction of incorporation and in any other jurisdiction as required by law, and those filings...
	(e) (Corporate benefit): the execution of this document is in the best commercial interests of the Parent Company;
	(f) (Consideration): this document is executed for valuable consideration, the receipt and adequacy of which the Parent Company acknowledges;
	(g) (Status): it is not in liquidation, provisional liquidation or receivership, or under administration, and no matter relating to it or any of its subsidiaries is the subject of a direction under, or having effect as if it were a direction under, se...
	(h) (Ownership of property): it has full legal capacity and power to own its property and assets and carry on its business as it is now being conducted;
	(i) (Ranking of obligations): this document constitutes a valid and legally binding obligation, enforceable in accordance with its terms, to rank at all times at least equally with all of its other present and future unsecured payment obligations (inc...
	(j) (No filings or Taxes): it is not necessary or desirable to ensure the legality, validity, enforceability or admissibility in evidence of this document that this document or any other instrument be filed or registered with any Government Agency or ...

	3.2 Repetition
	Each representation and warranty contained in this document is made on the date of this document and will be deemed to be repeated on each anniversary of the date of this document with references to the facts and circumstances then subsisting.

	3.3 Reliance on representations and warranties
	3.4 No representations to Parent Company

	4. Costs and Taxes
	4.1 Costs and expenses of the State
	4.2 Costs and expenses of the Parent Company
	4.3 Taxes, fees and charges
	(a) Taxes, fees and charges in connection with this document or any payment, receipt, supply or other transaction carried out pursuant to, or contemplated by, this document, including Taxes passed onto the State by another financial institution or sup...
	(b) fines and penalties for late payment or non-payment of those amounts, except where the Parent Company places the State in cleared funds to make the payment not less than 5 days before the due date and the State fails to make the payment.

	4.4 Withholding for Taxes
	4.5 GST
	(a) (Interpretation):
	(i) Except where the context suggests otherwise, terms used in this clause 4.5 have the meanings given to those terms by the GST Law (as amended from time to time).
	(ii) Any part of a supply that is treated as a separate supply for GST purposes (including attributing GST payable to tax periods) will be treated as a separate supply for the purposes of this clause 4.5.
	(iii) Unless otherwise expressly stated, all consideration to be provided under this document (other than under this clause 4.5) is exclusive of GST.  Any consideration that is specified to be inclusive of GST must not be taken into account in calcula...
	(iv) A reference to something done (including a supply made) by a party includes a reference to something done by any entity through which that party acts.
	(v) For the purposes of this clause 4.5:
	(A) references to the 'State' means the Health Administration Corporation ('HAC') or Northern Sydney Local Health District ('NSLHD') as the case may be; and
	(B) to the extent HAC or NSLHD makes a supply or acquisition on behalf of the other in accordance with this document, it is authorised to do so as agent of the other and may issue or obtain a tax invoice in that capacity.


	(b) (Reimbursements) Any payment or reimbursement required to be made under this document that is calculated by reference to a cost, expense, or other amount paid or incurred will be limited to the total cost, expense or amount less the amount of any ...
	(c) (Additional amount of GST payable) Subject to the remainder of this clause 4.5, if GST becomes payable on any supply made by a party (Supplier) under or in connection with this document (except where it is expressly stated to be inclusive of GST):
	(i) any party (Recipient) that is required to provide consideration for that supply must pay an additional amount to the Supplier equal to the amount of the GST payable on that supply (GST Amount), at the same time as any other consideration is to be ...
	(ii) the Supplier must provide a Tax Invoice to the Recipient for that supply, no later than the time at which the GST Amount for that supply is to be paid in accordance with clause 4.5(c)(i).

	(d) (Variation of GST):
	(i) If the GST Amount recovered by the Supplier from the Recipient under clause 4.5(c) for a supply varies from the amount of GST paid or payable by the Supplier on that supply, then the Supplier will provide a corresponding refund or credit to, or wi...
	(ii) The Supplier must issue an Adjustment Note to the Recipient in respect of any adjustment event occurring in relation to a supply made under or in connection with this document within seven days after the Supplier becomes aware of the adjustment e...

	(e) (Exclusion of GST from calculations) If a payment is calculated by reference to or as a specified percentage of another amount or revenue stream, that payment shall be calculated by reference to or as a specified percentage of that other amount or...
	(f) (No merger) This clause will not merge on completion or termination of this document.


	5. General provisions
	5.1 Consideration
	5.2 Further assurance
	5.3 Assignment
	(a) The State may at any time assign or otherwise transfer all or any part of its rights under this document to any other governmental body, agency or department (in each case constituting the NSW Government) and may disclose to any such proposed assi...
	(b) The Parent Company may not assign, transfer or otherwise deal with its rights, interests or obligations under this document without the State's prior written consent.

	5.4 Severability
	5.5 Set-off
	(a) The State may without prior notice to the Parent Company set-off any amount which is owing on any account whatsoever by the State to the Parent Company against any liability of the Parent Company to the State under this document. The rights of the...
	(b) The Parent Company must make all payments due to the State under this document without set-off or counterclaim, and without any deduction to the extent permitted by law.

	5.6 Survival of certain provisions; no merger
	(a) Without limiting clause 5.7:
	(i) clauses 2.3 and 5.7, any indemnities given under this document and any other provisions which are expressed to survive termination (together, the Surviving Clauses) will survive rescission, termination or expiration of this document; and
	(ii) if this document is rescinded or terminated, no party will be liable to any other party except:
	(A) under the Surviving Clauses; or
	(B) in respect of any breach of this document occurring before such rescission or termination.


	(b) No right or obligation of any party will merge on completion of any transaction under this document.  All rights and obligations under this document survive the execution and delivery of any transfer or other document which implements any transact...

	5.7 Indemnities
	(a) Each indemnity in this document is a continuing obligation, separate and independent from the other obligations of the parties, and survives termination, completion or expiration of this document.
	(b) It is not necessary for a party to incur expense or to make any payment before enforcing a right of indemnity conferred by this document.
	(c) A party must pay on demand any amount it must pay under an indemnity in this document.
	(d) Where a party gives any indemnity or release to the State under this document, it gives an equivalent indemnity and release to the NSW Government.  The State holds for itself and on trust for the NSW Government the benefit of each such indemnity a...

	5.8 Governing law and jurisdiction
	5.9 Counterparts
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