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This Fringe Benefits Tax manual is issued as a NSW Treasury policy and
guidelines paper which outlines legislation, rulings, determinations and other
relevant information relating to Fringe Benefits Tax (FBT).

The manual has been prepared to assist NSW Government agencies to comply
with the requirements of the FBT regime.

This FBT manual outlines how to identify and value each type of fringe benefit
and includes discussion of the interaction between FBT and GST. Users should
refer to the Fringe Benefits Tax Assessment Act 1986 (FBTAA) for specific
details and rules.

This FBT manual was updated in January 2012 with the assistance of Deloitte
Touche Tohmatsu Ltd (Deloitte). It is now reissued in September 2013 with
updates to Chapter 8: Living Away from Home Allowance, as a result of the Tax
Laws Amendment (2012 Measures No. 4) Act 2012 which became effective
from 1 October 2012.

For ease and convenience this manual has been prepared for access via the
NSW Treasury website. Included in the left margins of this guide are a number
of references to relevant rulings and legislation on the Australian Taxation Office
(ATO) website, www.ato.gov.au as well as chapter references to FBT A Guide
for Employers.

Mark Ronsisvalle
For Secretary
NSW Treasury
September 2013

Treasury Ref:  TPP13-02
ISBN: 978-0-7313-3633-3 (electronic)

Note

General inquiries concerning this document should be initially directed to:
Henriette Prego, Crown Asset and Liability Management, NSW Treasury
Telephone: 9228 3873; email: Henriette.Prego@treasury.nsw.gov.au.

This publication can be accessed from Treasury’s website [www.treasury.nsw.gov.au].
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Since disaggregation of the Fringe Benefits Taxation (FBT) for the NSW
Government, NSW Government agencies assumed direct responsibility for
FBT compliance in activities such as:

e registering their Department for FBT purposes

e preparing and lodging annual FBT returns with the Australian
Taxation Office (ATO)

e reporting quarterly instalments on their own Business Activity
Statements (BAS)

e being directly answerable to the ATO for compliance.

NSW Treasury re-appointed Deloitte Touche Tohmatsu Ltd (Deloitte) in
November 2011 to assist with the update of the NSW Treasury Fringe
Benefits Tax manual.

Deloitte was also appointed to conduct half day FBT educational seminars
annually on FBT compliance issues for NSW Government agencies over a
two year term commencing March 2012. The seminars will give agencies an
opportunity to enhance their FBT knowledge and to be kept informed on
legislative and administrative changes that may occur. NSW Treasury
envisages this process will assist agencies with compliance issues.
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Chl - FBT: FBT is a tax payable by employers based on the value of “benefits” (specifically
A Guide for defined) provided to employees. In broad terms, fringe benefits are ‘payments’
Employers to employees other than salary and wages.

The FBT rules are set out in the Fringe Benefits Tax Assessment Act 1986
(FBTAA). While FBT is a separate tax regime, it operates in conjunction with the
Income Tax Assessment Act 1997 (ITAA 97). For example, certain terms within
the FBTAA are defined with reference to the ITAA 97. The FBTAA seeks to
ensure that tax is paid where an employee is remunerated in a manner which is in
lieu of, or in addition to, their salary or wages.

FBT is a tax paid by employers regardless of whether the employer is the actual
provider of the fringe benefit.

For example, where a benefit is provided to an employee of a NSW Agency by a
third party under an arrangement with that Agency, the Agency may still be liable
to pay the tax.

The FBT year covers the twelve-month period beginning 1 April and ending
31 March each year.

s6 The FBT rate of tax may vary from year to year. Section 6 of the Fringe
Benefits Act 1986 is amended when the tax rate changes. The current FBT
rate is 46.5%.

s68 The FBTAA requires an annual return to be lodged with the ATO by 21 May.
The Australian Taxation Office (ATO) may provide an extension of time for
lodging the annual FBT return where it is lodged through a registered tax
agent. This date of lodgement is determined annually by the ATO.

FBT is a self assessment tax. The ATO does not usually issue an assessment
notice in relation to FBT as any tax outstanding is due and payable when the
return is lodged. An assessment notice is usually only issued where a refund is
payable or where an employer requests an amended assessment.

s103 Quarterly instalments of FBT are due for payment on 21 July, 21 October,
21 January and 21 April. Instalments are not required if the FBT liability in the
previous year was less than $3,000.

Quarterly instalments are based on the notional tax, which is equal to the tax
payable for the prior year, provided a variation request has not been lodged.
A final balancing amount (if necessary) is paid when the return is lodged on
21 May.

Where the return is lodged through a registered tax agent, the final payment
(as necessary) is due for payment at that date of lodgement unless the ATO
requires the payment earlier as part of the tax agent extended lodgement
program.
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S78A

sl4z7

s74

S113A, s114,
s115, s115A,
s115B, s116,
s117

If a NSW Agency is not satisfied with an FBT assessment, it may lodge an
objection against the assessment. The objection must be in writing and must
clearly set out the reason for the objection.

An objection must be made within four years of the FBT return being lodged.

If the ATO disallows an objection, the NSW Agency may request that the
matter be referred to the Administrative Appeals Tribunal or the Federal Court.

This request must be in writing and must be made within 60 days after notice of
the ATO's decision in relation to the objection.

Circumstances under which the assessment of FBT may be amended include:

where an audit by the ATO reveals undisclosed or wrongly valued benefits

where an employer later requests an amendment to the amount of tax
payable (e.g. because they discover that tax has been over or under paid).

Usually an amendment may only be made within a period of three years after the
original assessment date, being the date that the FBT return has been lodged with
the ATO. However, in a case where tax has been avoided, the amendment may
be made by the ATO within six years of lodgement.

In cases of fraud or evasion there is no time limit in which the ATO can amend an
assessment.

Penalties by way of additional tax can be imposed where an incorrect FBT
return is lodged, records are falsified, or incorrect information is supplied to the
ATO. Late lodgement of a return or late payment of tax can also incur a
penalty.

The penalties that can be imposed can be substantial, up to 200% of the relevant
tax. The Commissioner of Taxation has the power to exercise his discretion in
determining the amount of the penalty. In particular, where a taxpayer has a well-
reasoned argument as to how a law should operate, the penalty may be reduced
to nil.

FBT returns can be subject to audit by the ATO within a period of up to six years
from the date of lodgement of the FBT return.
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s136(1) Broadly, the FBTAA defines a fringe benefit to be a benefit:
which is provided to an employee or an associate of an employee
(see 1.12)
in respect of the employee's employment

by an employer, an associate of the employer or a third party under an
arrangement

which is not specifically excluded from the definition of fringe benefit.

Fringe benefits do not include:

salary or wages as defined for income tax purposes

allowances (apart from some living away from home allowances)
exempt benefits (see 1.18)

contributions to complying superannuation funds

most employment termination payments

benefits under qualifying employee share acquisition schemes
capital payments for restraint of trade or personal injury

deemed dividends for income tax purposes.

To correctly identify and account for fringe benefits the following questions need to
be asked:

is there a benefit?

is it a fringe benefit?

what type of fringe benefit is it?

what is the taxable value of the benefit?

can the taxable value be reduced?

what substantiation is required?

have the gross-up rules been correctly applied in the calculation of FBT?

are the fringe benefits correctly reported on the employee’s payment
summary?

New South Wales Treasury 1-4
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s136(1) A benefit can include any right, privilege, service or facility. The term benefit is
defined very broadly, and is not necessarily limited to benefits as conventionally
understood.

For example, a benefit would include:

providing somebody with the use of something (e.g. a car)
giving somebody ownership of something (e.g. a uniform)

permitting somebody to enjoy a privilege (e.g. concessional use of
public transport)

providing somebody with a service (e.g. free advice)

payment/reimbursement of an expense item (e.g. education fees).

s136(1) The definition of an employee contained in the FBT legislation includes:

present/current employees
former employees
future employees.

Sch1ls12-35 A person is an employee if they receive or are entitled to receive ‘salary or
TAA wages.’ Salary or wages means payments from which PAYG must be withheld
under Schedule 1 of the Taxation Administration Act 1953 (TAA).

A number of individuals are specifically deemed to be employees. These include:

a person who holds or performs the duties of an appointment, office or
position under the law of the State, for example, Ministers of the Crown and
staff in the Minister’s office as well as Commissioners or other appointed
office holders in New South Wales

a person who is in the service of the State
a member of Parliament
a member of a board or a commission.

Associates of an employee are defined to mean:

a relative of the employee

a partner of the employee or a partnership in which the employee is a
partner

the trustee of a trust to which the employee or associate of the employee is
a potential beneficiary

a company controlled by the employee or associate of the employee.
A person may be deemed an associate where they are provided with a benefit
under an arrangement between:

the provider, the employer or associate of the employer

the employee or associate of the employee.
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$136(1)

TR 97/17

The benefit must be provided by:

the employer
an associate of the employer

a third party under an arrangement.

The term ‘employer’ is defined to mean a current, future or former employer.

As with the definition of an employee, the definition of an employer in the FBTAA
is wide and includes past, current and future employers. The definition of
employer in the FBTAA is also defined by reference to the liability to pay salary
and wages.

The definition of associate is extremely wide (as with the definition of employee).

A benefit provided to an employee or associate by a third party will amount to a
fringe benefit where:

the benefit is provided under an arrangement between the third party and
the employer or associate of the employer

the employer participates in the provision of the benefit and knows or
should know that they are doing so.

The Commissioner of Taxation considers an employer is deemed to have entered
into an arrangement in incentive award cases where it actively or passively
participates in the provision of the benefit. The ATO has indicated that passive
participation includes situations where an employer fails to take authoritative
action prohibiting employees from accepting any benefits that arise in connection
with their employment.

Further, the Commissioner of Taxation considers an employer is deemed to have
entered into an arrangement where an employee is provided with a benefit in the
form of entertainment if the employer knows of, or consents to the provision of
the entertainment to the employee by the third party.

For example an employee of a NSW Agency attends a function hosted by a major
contractor to the NSW Agency. Notwithstanding that the NSW Agency does not
provide the entertainment to its employee, an FBT liability may arise where there
exists an arrangement between the NSW Agency and the host for such benefits
to be provided. Another example may be the provision of free or concessional air
travel to all NSW Agency employees.
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$148(1)

Stevens v
Brodribb
Sawmilling
Company P/L

TR 2005/16

A fringe benefit will arise when a benefit is provided by a NSW Agency to an
employee in respect of the employee's employment. Employment includes the
holding of any office or appointment, or the performance of any duties or functions
which result in a person being treated as an employee.

The definition of employee in the FBTAA is the same as the definition in the ITAA.
However the tax legislation does not adequately define who is an employee, but
relies on the general meaning of the term as interpreted by the courts (the
common law). The various issues relevant to determining whether or not a worker
is an employee under the common law are discussed below.

In most instances, a worker engaged by a NSW Agency will clearly be an
employee or an independent contractor (i.e. not an employee). In some instances
however, it may be difficult to determine whether a worker is really an employee
and subject to FBT (and PAYG withholding) or should be correctly treated as an
independent contractor.

Under the common law an employee relationship exists where there is a master-
servant relationship. This terminology is now rather out dated. Courts now look
at a number of key factors in making a determination. These are briefly outlined
below:

the degree of control that the employer has over the manner in which work
is performed. (Does the employer have the power to determine how, when
and where the work should be performed?)

the integration or organisation test — does the worker operate on their
own account or in the business of the employer?

if the contract is results based. When the worker contracts to achieve a
specific result (as opposed to being paid by the hour) this is a strong
indicator that the worker is truly an independent contractor.

if the person engaged has the power to delegate, the tasks to another
person, this will generally indicate he/she is not an employee.

if the worker bears little or no risk for the work performed they are likely to
be an employee.

the provision of tools and equipment - the provision of assets, equipment
and tools by an individual and the incurring of expenses and other
overheads is an indicator that the individual is an independent contractor.

finally, the terms of the contract or conditions of engagement are
relevant. This issue will not be determined solely because the worker is
referred to as a contractor. The substance of the relationship will prevail
over the form of the contract.

In most instances, determining whether an individual is a true contractor or is an
employee will be a matter of fact and degree of the particular case.

If you are unsure if an individual is an employer or a contractor you should seek
specialist advice.
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The FBTAA divides fringe benefits into different types for the purposes of
determining the taxable value of the fringe benefits concerned.

As noted in later chapters of this FBT Manual, different benefits have different
valuation methods. Accordingly, correct classification of the benefit is very
important.

The different types of fringe benefits are set out in the FBTAA and are dealt with
in detail in later chapters of this FBT Manual as follows:

Type of fringe benefit Chapter number
Car fringe benefits 3
Debt waiver fringe benefits 4
Loan fringe benefits 5
Expense payment fringe benefits 6
Housing fringe benefits 7
Living away from home allowance 8
Board fringe benefits 9
Tax Exempt Body Entertainment 10
Car parking fringe benefits 11
Property fringe benefits 12
Residual benefits 13

Where a benefit is subject to FBT, it will not be taxable in the hands of the
employee. However, it may be required to be reported on an employee’s payment
summary and is then used to determine entitlements to certain tax concessions
and benefits or liability to certain surcharges (i.e. social security benefits,
Medicare levy surcharge etc).

The taxable value of a fringe benefit is an attempt to quantify (in monetary terms)
the value of the benefit being provided, and is established from a series of
valuation rules.

Benefits that do not fall into any of the specific categories may be taxed under the
general category of “residual fringe benefits”.

For some types of fringe benefits, the value of the fringe benefit is relatively
straightforward (e.g. expense payment fringe benefits where the value is based on
evidence of actual expenses) while in other cases, this is more difficult (e.g. car
fringe benefits where there are a range of different valuation approaches).

The FBTAA specifies how to determine the taxable value of different types of
fringe benefits.
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In quantifying the taxable value of a fringe benefit, in many cases it is possible to
reduce the taxable value through the following methods:

recipient's contribution or
the otherwise deductible rule.

These are discussed further below.

In many cases, the legislation provides for the taxable value of a fringe benefit

to be reduced by the after-tax contribution to the cost of the benefit made by the
recipient of the benefit. This ensures that only the net amount of the fringe benefit
is taxable.

For example, where an employee makes an after-tax contribution towards the
cost of leasing a motor vehicle, the amount of the contribution will be deducted
from the taxable value, and therefore reduce the total FBT payable.

The same method applies to after-tax contributions made by the employee in
relation to most benefits received, and is used to reduce the taxable value of the
fringe benefit accordingly. Reference should be made to the calculation of the
category of each type of fringe benefit to determine when the taxable value of the
benefit can be reduced by application of a recipient contribution.

The taxable value of the fringe benefit can only be reduced to zero. In limited
circumstances, however, where the fringe benefit is recurring (i.e. spans at least
two FBT years) and there is an appropriate agreement in place, it may be possible
to apply the excess employee contribution (i.e. excess amount left once applied to
the taxable value of the fringe benefit in the current FBT year) to the fringe benefit
provided in the subsequent FBT year (refer to ATO ID 2005/210).

Note: Salary sacrifice amounts are not considered to constitute recipient's
contributions as they are made from an employee’s pre-tax income.

For GST purposes, where the recipient’s contribution is made directly to the
employer and not to a third party, the employer is generally required to remit 1/11"
of an employee’s cash contribution to the ATO (the exception will be where the
supply is deemed to be GST-free or input-taxed, for example, the provision of
health insurance to an employee would be treated as GST-free and therefore
there would be no requirements to remit 1/11" of any contribution as GST to the
ATO in such circumstances). The GST-inclusive contribution amount, however,
may be deducted when calculating the taxable value of a fringe benefit.

For income tax purposes, the receipt of any recipient contribution will be treated
as income of the employer and must be disclosed appropriately.

Another way in which the taxable value of particular fringe benefits may be
reduced is by the amount that the employee would normally be able to claim as an
income tax deduction if the employee were to acquire the benefit themselves.

For example, if an employee of a NSW Agency was provided with airline tickets to
travel in order to perform employment related duties, the cost would be wholly
deductible for income tax purposes to the employee, if they had incurred the cost
themself.

New South Wales Treasury 1-9
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Accordingly, the otherwise deductible rule provides that where a NSW Agency
provides a ticket to an employee under such circumstances, the taxable value of
the fringe benefit would be reduced to nil as the cost of the ticket would have been
otherwise deductible to the employee if they had paid for the ticket.

A further example is where a NSW Agency reimburses an employee for the work-
related telephone calls made from an employee's home phone. In this situation,
the otherwise deductible rule provides that the taxable value of the reimbursement
by the NSW Agency would be reduced to nil, as the employee would otherwise be
entitled to claim the cost as an income tax deduction.

Note: In order to claim this exemption, the relevant substantiation documentation
must be completed (see 1.19).

The FBTAA exempts a range of benefits from the scope of the legislation.

Several exemptions exist because the related benefit (such as exempt in-house
health care facilities) is seen as socially worthwhile. Other benefits (such as
relocation benefit exemptions) exist to prevent a tax liability arising where benefits
are provided to offset amounts that would not ordinarily be considered ‘salary or
wages’ of the employee.

There are also exemptions/concessional treatment available for specified classes
of employers (e.g. educational institutions, hospitals, etc.).

The FBTAA specifies that certain documentary evidence must be kept in relation
to the provision of fringe benefits. These requirements can broadly be divided into
the general record keeping and substantiation requirements.

In accordance with the general record keeping requirements, NSW Agencies
must keep records to identify and explain all transactions and acts relevant to
ascertaining their FBT liability. Types of general records include source
documents to calculate the FBT, receipts, invoices and computer records.

General records are required to be kept for five years after completion of the
relevant transaction or event. Failure to comply with these requirements is an
offence.

The FBTAA also details specific record keeping requirements that must be
satisfied if the NSW Agency wishes to take advantage of various exemptions or
concessions which reduce their FBT liability. The types of substantiation
requirements differ depending on the type of fringe benefit provided. The
substantiation requirements for each fringe benefit are outlined in the appropriate
chapters of this FBT Manual.

It is extremely important that the substantiation requirements are met. Failure to
comply may result in a NSW Agency being liable to pay FBT where it would
otherwise have been entitled to an exemption or a reduction in the taxable value
of the fringe benefits. Documents that substantiate reductions in the taxable value
or exemption from FBT must be retained for five years from the date of the
original assessment to which the document relates.

New South Wales Treasury 1-10
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The onus for substantiation is on the taxpayer. If a NSW Agency is subject to an
audit by the ATO, the burden of proof in relation to demonstrating the method by
which the FBT liability is calculated lies with the agency. Failure to comply with
one requirement may result in the record being disregarded and it being treated
as if it never existed.

Note: The substantiation requirements are a major area of non-compliance in
relation to FBT. The ATO has stated that FBT substantiation will remain
an area of focus for ATO audits.

FBT liability is calculated under the ‘grossing-up’ method. The grossing-up
method was introduced to restore the similarity in tax treatment between salary
and fringe benefit remuneration of an employee.

The gross-up calculations convert the taxable value of a fringe benefit to its gross
or pre-tax equivalent value, to arrive at the ‘Fringe Benefits Taxable Amount'.
FBT is then levied on the Fringe Benefits Taxable Amount at the current rate of
46.5%.

Two different gross-up factors are applied to the taxable value of benefits,
depending upon whether the provider is entitled to GST input tax credits in
respect of the benefit. The provider will usually be the employer but could also be
an associate of the employer or third party where there is an arrangement in
place.

A higher gross-up factor is applied to benefits for which the provider is entitled to
input tax credits to allow for an employee that would not ordinarily be entitled to
an input tax credit had they purchased the goods or services directly. The input
tax credit obtained by the provider is effectively recouped through higher FBT to
restore neutralities. These benefits are classified as Type 1 benefits.

All other benefits (i.e. those for which the provider is not entitled to input tax
credits or benefits which are not subject to GST) are classified as Type 2 benefits
and have a lower gross-up factor applied.

Type 2 benefits include:

GST-free or input taxed supplies (e.g. private school fees or residential
rent)

those provided by small business employers who have chosen not to
register for GST

benefits that were not acquired by the employer (e.g. those manufactured
by the employer and provided as in-house fringe benefits).

GSTR Determining whether input tax credits are available to a provider in respect of

2001/3 goods or services acquired and subsequently provided as fringe benefits to

TR 2001/2 employees is not always straightforward. Use of the Type 1 FBT gross-up factor
does not depend on the actual amount of the input tax credit available to or
claimed by the employer, but that there is an entitlement to some amount of GST
input tax credit.

Input tax credits are denied for an acquisition or importation that is provided as a
fringe benefit where the acquisition or importation also relates solely or partly to
making supplies that are input taxed. Where a partial entitlement to an input tax
credit might have otherwise arisen in these circumstances, the input tax credit is
denied in full. Accordingly, the Type 2 FBT gross-up factor will be applied in these
circumstances.
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The gross-up factors for Type 1 benefits and Type 2 benefits are currently as
follows:

Type 1 benefits 2.0647
Type 2 benefits 1.8692

Accordingly, the Fringe Benefits Taxable Amount is calculated as follows:

Fringe benefits = Total taxable value of + Total value of all
taxable amount all Type 1 benefits Type 2 benefits
X 2.0647 x 1.8692

The amount of FBT payable is then calculated as follows:
FBT Payable = Fringe Benefits Taxable Amount x 46.5%

Certain non-profit employers (referred to as “rebatable” employers) are entitled to
a rebate of FBT calculated at 48% of the FBT otherwise payable.

A different calculation is required for private not-for-profit hospitals, public
hospitals, and public benevolent institutions.

An employer provides employees with fringe benefits with the following taxable
values. The employer is entitled to GST input tax credits for the motor vehicle and
some expense payments, but not for the Living Away From Home Allowance
(LAFHA) and the remainder of the expense payments.

Type 1 benefits:

Motor vehicle — statutory value $5,355
Expense payment $7,229

Aggregate fringe benefits amount  $12,584

Type 2 benefits:

Expense payment $2,345
LAFHA $4,420

Aggregate fringe benefits amount  $6,765
Type 1 grossed up taxable value:
$12,584 x 2.0647 $25,982

Type 2 grossed up taxable value:

$6,765 x 1.8692 $12,645
Total grossed up taxable value: $38,627
FBT liability:

$38,627 x 46.5% $17,962
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The concessional FBT treatment of public benevolent institutions (PBIs), other
than hospitals and certain other not-for-profit-organisations is limited to $30,000
of grossed-up taxable value per employee per FBT year. Any amount above this
limit will be subject to the normal FBT treatment.

The concessional FBT treatment of public and not-for-profit hospitals is limited
to $17,000 of the grossed-up taxable value per employee per FBT year. Any
amount above this limit will be subject to the normal FBT treatment.

The concessional FBT treatment of certain non-government, non-profit
organisations (rebatable employers) is limited to $30,000 of the grossed-up
taxable value per employee per FBT year. Any amount above this limit will be
subject to the normal FBT treatment.

The above cap calculations necessarily require a per-employee calculation.
Certain benefits that are excluded benefits (i.e. not reportable) are not included in
the capping calculation. These benefits include:

the provision of meal entertainment

car parking fringe benefits

entertainment facility leasing expenses.

Due to this, the above excluded benefits do not give rise to an FBT liability.
Refer to Chapter 16 for a comprehensive list of excluded benefits
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Ch2 - FBT: The introduction of the GST from 1 July 2000 on most goods and services
A Guide for supplied in Australia has impacted on the calculation of an employer's FBT
Employers liability.

The main points are:
the taxable value is calculated using the GST-inclusive amount.

if the provider (generally the NSW Agency) is entitled (irrespective of
whether it is actually claimed or not) to a GST input tax credit on the
provision of a benefit, the benefit is a Type 1 benefit and the relevant
gross-up rate is 2.0647. Otherwise it is a Type 2 benefit and the
relevant gross-up rate is 1.8692.

an employee contribution towards a fringe benefit can be a taxable
value for GST purposes and give rise to a GST liability for the NSW
Agency providing the benefit.

FBT is calculated under a gross-up method, primarily to restore the similarity in
tax treatment between remuneration provided in the form of cash salary and
non-cash benefits.

The gross-up calculation converts the taxable value of a fringe benefit to its
gross or pre-tax equivalent value to arrive at the fringe benefits taxable
amount (this amount is commonly referred to as the grossed up taxable
value). FBT is then levied on the fringe benefits taxable amount at the current
rate of 46.5%.

Two gross-up rates exist, and the one which applies to a particular benefit will
depend upon whether the provider is entitled to any GST input tax credits.

The gross-up rates are:

Type 1 benefits (when GST is 10% and FBT is 46.5%) 2.0647

Type 2 benefits 1.8692

The Type 1 gross-up rate applies to benefits in respect of which the provider is
entitled to claim GST input tax credits. These benefits are called Type 1
benefits. This rate accommodates for the fact that an employee would not
ordinarily be entitled to a GST input tax credit had they purchased the goods or
services themselves.

The use of the Type 1 gross-up rate does not depend on the actual amount of

the GST input tax credit available to or claimed by the provider, but that there is
an entitlement to some amount of GST input tax credit.

New South Wales Treasury 2-2



Fringe Benefits Tax Manual tpp
Chapter 2: GST and FBT 13-02

TR 2001/2

The ATO in Taxation Ruling TR 2001/2 Fringe benefits tax: the operation of
the new fringe benefits tax gross-up formula to apply from 1 April 2000
advises that the:

“The classification of a fringe benefit (or excluded fringe benefit) as a type 1
benefit does not depend on the extent of the GST input tax credit entitlement to
the provider. Nor does the classification as a type 1 benefit depend on whether
the input tax credit is subsequently claimed. The test is whether there is any
entitlement to a GST input tax credit” (paragraph 14).

Importantly, GST input tax credits are denied for an acquisition or importation
that is provided as a fringe benefit where the acquisition or importation also
relates solely or partly to making supplies that are input taxed. Where a partial
entitlement to an input tax credit might have otherwise arisen in these
circumstances, the GST input tax credit is denied in full. Accordingly, the Type 2
gross-up rate will apply to benefits which are input taxed for GST purposes.

Benefits for which the provider is not entitled to GST input tax credits are
classified as Type 2 benefits and have a lower gross-up rate applied. Common
Type 2 benefits include:

benefits provided before the introduction of GST (i.e. pre 1 July 2000)

GST-free or input taxed supplies (e.g. private school fees or
residential rent)

those provided by small business employers who have chosen not to
register for GST

benefits that were not acquired by the employer (e.g. those
manufactured by the employer and provided as in-house benefits).

As a result of the GST, an employer’s fringe benefits taxable amount is
calculated as follows:

Fringe benefits = Total taxable value of | +| Total value of all
taxable amount all Type 1 benefits Type 2 benefits
X 2.0647 x 1.8692

For most employers, the amount of their FBT liability is then calculated as the
fringe benefits taxable amount x 46.5%. A different calculation is required for
private not-for-profit hospitals, public hospitals, public benevolent institutions and
certain non-profit employers who are treated concessionally for FBT purposes.
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Example

An employer provides employees with fringe benefits with the following taxable
values. The employer is entitled to GST input tax credits for the motor vehicle
and some expense payments, but not for the Living away From Home
Allowance(LAFHA) and the remainder of the expense payments.

Type 1 benefits:

Motor vehicle — statutory value $5,355
Expense payment $7,229

Aggregate fringe benefits amount $12,584

Type 2 benefits:

Expense payment $2,345
LAFHA $4,420

Aggregate fringe benefits amount $6,765
Type 1 grossed up taxable value:
$12,584 x 2.0647 $25,982

Type 2 grossed up taxable value:

$6,765 x 1.8692 $12,645
Total grossed up taxable value: $38,627
FBT liability:

$38,627 x 46.5% $17,962

As discussed in Chapter 16, employers are required to report the grossed-up
taxable value of the aggregate of fringe benefits on payment summaries of any
employee who receives relevant benefits with an aggregate taxable value above
$2,000. For this purpose, the Type 2 gross-up rate of 1.8692 always applies,
irrespective of whether the benefits provided are Type 1 or Type 2 benefits.

The GST-inclusive value is used to calculate the taxable value of a benefit.

The provision of a fringe benefit by an employer may constitute a taxable supply
for GST purposes.

GST is usually assessed as 1/11" of the price of a taxable supply, however,
subsection 9-75(3) of the A New Tax System (Goods and Services Tax) Act
1999 (“GST Act”) states that the value of a taxable supply of a fringe benefit is
the amount of the after-tax contribution or payment made by the recipient, rather
than the cost of the benefit. This means 1/11" of any employee contribution
made directly to the employer is the GST payable by the employer.
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The supply of goods or services which are themselves GST-free or input taxed
will not give rise to a GST liability even where an employee makes an after-tax
contribution towards the benefit. No GST is payable by the employer on
employee after-tax contributions made in respect of GST-free or input taxed
supplies.

Payments made by the employee to a third party do not represent consideration
for the provision of the fringe benefit and therefore no GST is payable by the
employer. Such payments are considered employee contributions for FBT
purposes.

The total (i.e. GST-inclusive) amount of any employee after-tax contribution is
used to reduce the taxable value of the relevant benefit, regardless of whether it
is a Type 1 or Type 2 benefit.

Example

Cheryl is an employee of a NSW Agency who provides her with a car fringe
benefit with an FBT value of $5,500. Cheryl pays an after-tax contribution of
$1,100 to her employer and a further payment of $400 directly to her local
service centre for fuel and servicing costs. Total payments made by Cheryl are
$1,500 all of which go towards reducing the taxable value of the fringe benefit
provided to $4,000 ($5,500 - $1,500).

As Cheryl has made a contribution of $1,100 to her employer, the NSW Agency
is liable for an amount of GST of 1/11™ of $1,100 or $100.

Section 69- Some expenses are specifically not deductible under the income tax legislation
5(4) of the — usually because there is a private or quasi-personal element. Under Division
GST Act 69 of the GST Act, input tax credits are not available on certain acquisitions to

the extent that they are non-deductible expenses under the income tax
legislation. These provisions apply equally to NSW Agencies despite the fact
that they are exempt from income tax.

Importantly, however, if an FBT liability arises from the expense, Division 69
does not apply, so the portion of the expense for which an FBT liability arises is
creditable and the Type 1 gross-up rate applies.

Examples of where an acquisition will prima facie not qualify as a creditable
acquisition include:

entertainment

relative's travel when accompanying an employee travelling on
business

recreational clubs and leisure facilities or boats
non-compulsory uniform expenses.

Where these items are provided as a benefit and an FBT liability arises in
relation thereto, GST input tax credits will be available to that extent. For
example, if a NSW Agency elects to apply the 50/50 split method in calculating
their FBT liability for meal entertainment expenses, 50% of the GST can be
claimed back as a GST input tax credit.
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Ch 3 - FBT: NSW Agencies own and lease a significant number of motor vehicles which
A Guide for are used for general and specific purposes in accordance with the objectives
Employers and policies of the various Agencies.
Division 2 To comply with the requirements of the FBT legislation, it is essential to

accurately categorise these as follows:

which vehicles are deemed to provide a “car fringe benefit” on the
basis that the cars are made available for employees’ private use

which vehicles are exempt for FBT purposes and

which vehicles may give rise to a “residual benefit” because they do
not fall into the FBT definition of a “car”.

To identify and correctly account for car fringe benefits, the following questions
need to be asked:

is the motor vehicle a car for FBT purposes ?
is the car available for private use or applied to private use ?
is the car an exempt motor vehicle ?
what is the taxable value of the car fringe benefit ?
what is the correct gross-up rate?
Each of these issues are discussed in this chapter.

In the public sector, “cars” for FBT purposes also fall into one of two broad
categories:

Packaged vehicles: Previously only available to CES/SES Officers and
Ministers, but now available more generally through salary packaging
arrangements, often as novated lease vehicles.

Pool vehicles: Theoretically for business use of the Agency, with a restrictive
policy on private usage. Practically, pool vehicles may be and often are applied
to private use or available for private use. A common misconception is that
where a “take home” policy is applied for Agency purposes, no fringe benefit
arises. However, Agency cars garaged at home may in fact be subject to FBT.

Where the employee is paid an allowance or a reimbursement on a cents-per-
kilometre basis for the use of his or her car, the allowance is generally not
subject to FBT. The allowance is generally assessable as ordinary income to
the employee but with deductions available to the employee for business use.
(Note: there are certain cents-per-kilometre reimbursements that are subject to
FBT. As this area of law can be complex, you should seek further specialist
advice).

If the employer pays for, or reimburses, actual expenses of the employee in
respect of the employee's car, that payment is an expense payment fringe
benefit and may be subject to FBT under specific provisions (refer Chapter 6 of
this FBT Manual).
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Div 2, s7

s162(1),
s7(1)(b)

s47(6)

Similarly, where the car is leased in the employee's name and the employer
pays all the operating costs (including leasing charges), the benefit will generally
be regarded as an expense payment fringe benefit, and as such, the vehicle will
not be subject to the car FBT valuation rules. However, a car provided under a
novated lease arrangement will be a car fringe benefit and the relevant car FBT
valuation rules are applicable.

Where the provision of a vehicle for the private use of an employee does not
give rise to an FBT liability as a car fringe benefit, it may still be subject to FBT
under other provisions as a residual fringe benefit (refer Chapter 13 of this FBT
Manual).

A car fringe benefit will arise in respect of any day where (at any time) a car is
provided to an employee or their associate, by the employer, the employer’'s
associate or under an arrangement with a third party, and the car is applied to a
private use, or is taken to be available for the private use, of an employee or an
associate of an employee.

A car will be taken to be available for the private use of an employee where:
the car is garaged at or near the employee's home or

the car is not on the employer's business premises and the employee
or an associate is entitled to use the car privately or has custody or
control of the car while not performing employment duties.

A car fringe benefit may still arise where the car is provided to an employee by a
third party under an arrangement with the employer or an associate of the
employer.

A car fringe benefit most commonly arises when a car that is held by an
employer is made available for the private use or is applied to the private use
of an employee in connection with employment and the car is not an exempt
motor vehicle (see 3.5).

The term “held by an employer” is defined to mean the employer owns,
leases or has the car under hire purchase, or the car is otherwise made
available, but does not include cars on short term hire (i.e. less than twelve
weeks). Such short term hire cars need to be considered under the residual
fringe benefit provisions.

The terms “available for private use” and “applied to private use” are discussed
below at 3.6.

The provision of a motor vehicle which is not a “car” for FBT purposes will not
give rise to a car fringe benefit. However, the provision of such a vehicle may
give rise to residual fringe benefit (refer Chapter 13 of this FBT Manual).

Similar to the “work-related” use exemption for cars, an exemption from

residual fringe benefits applies to commercial vehicles, where used by an

employee or associate for work-related travel or other private use that was

minor, infrequent and irregular. This applies where a vehicle is designed to:
carry a load of one tonne or more or

carry nine or more passengers.
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For these purposes work related travel includes travel between home and work
for this type of vehicle.

TD 94/19 Note: TD 94/19 provides detail of what factors should be considered in
determining whether any “other road vehicle” is designed for the principal
purpose of carrying passengers.

The most common method for valuing a residual fringe benefit in respect of a
motor vehicle which is not a car for FBT purposes is to multiply the number of
private kilometres travelled by vehicle in an FBT year by the per kilometre rates
provided in the ruling (which is based on 46 cents for a motor vehicle with an
engine capacity of 0-2,500cc).

Note: The ATO has issued a taxation ruling (MT2034) which provides an outline

¥g zzgffIS of appropriate methods for valuing a motor vehicle which is a residual
benefit. The current rates for the cents per kilometre valuation method
were issued in TD 2011/5.
MT2024, For FBT purposes a car is defined to include a:
s136(1) passenger car
station wagon
4WD vehicle
panel van
utility truck
any other road vehicle designed to carry a load of less than 1 tonne or
fewer than 9 passengers.

A motor cycle or similar vehicle is not considered to be a car for FBT purposes.

s8(2) A vehicle, being:
a taxi, panel van or utility truck designed to carry a load of less than
one tonne or
any other vehicle designed to carry a load of less than one tonne
(other than vehicles designed principally for carrying passengers)

will be exempt from FBT where the private travel is limited to work-related travel

(i.e. travel between home and work) or minor, infrequent and irregular private

use by the employee or associate of the employee.

Note: An example of minor, infrequent and irregular private use of an exempt
vehicle would be occasionally taking rubbish to the tip, or stopping off on
the way home from work to buy dinner.

TD 94/19 Taxation Determination TD 94/19 outlines the factors that should be

considered in determining whether any “other road vehicle” is “designed for
the principle purpose of carrying passengers”. A list of current makes and
MT 2024 models of single and dual cab vehicles, 4 wheel drives and vans that qualify
as “commercial vehicles” is available on the ATO website at
http://ato.gov.au/businesses/content.asp?doc=/content/00167339.htm
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s7(1)(a)

s136

MT 2021

s7(3)

New South Wales Treasury

A commercial vehicle is considered to be used for work related travel where the
private use of the vehicle by the employee is restricted to travel between home
and work.

Motor vehicles, which are unregistered for a full FBT year and are used
principally for business purposes are also exempt from FBT. Also, for FBT
purposes, even when a car is unregistered, it will be taken to be registered if it
may be driven on a public road without contravening the law.

For a car fringe benefit to arise on any particular day, a car must be
available for the private use or
applied to the private use of an employee on that day.
These terms are not mutually exclusive.

Private use essentially means any use of a car by an employee other than in
relation to performing duties of employment and is determined on a daily
basis.

Note: For FBT purposes, a day is considered to be any time within a 24 hour
period commencing at midnight. This means that even if a car is only available
for private use for a period from just before midnight till just after midnight the
car will be considered to be available for private use for two days.

The distinction between available for private use and applied to private use is
critical to being able to correctly identify and calculate car fringe benefits.

If an employer prohibits employees from using the cars for private purposes,
no private use will generally arise. However, if this prohibition is not
consistently enforced, the employee will be deemed to have been able to use
the car for private purposes, notwithstanding the prohibition. Any prohibition
must be clearly expressed and enforced, if necessary, with disciplinary action
where breached. An instruction without a means of checking for and deterring
breaches will not be acceptable.

A car is considered to be available for private use by an employee on a
particular day when:

the car is actually used for private purposes by the employee
the car is garaged or kept at the employee’s residence
the employee is deemed to have custody and control of the car or

the car is not garaged or kept at the employer’s premises and the
employee is allowed to use the car for private purposes.
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S7(2A) The provision of a car will not be taken to be available for private use where
the car is garaged at or near the employee’s residence and the car is:

used by an ambulance service, a fire fighting service or a police
service

is visibly marked on its exterior as being for use by any of these
emergency services and

fitted with flashing warning lights and sirens.

A car is garaged or kept at or near an employee’s place of residence
overnight. The car is considered to be available for private use for two
days regardless of whether the car is used by the employee for
private purposes or not.

An employee is on-call for periods over weekends. The employee
takes a pool car home on Friday night and returns it on Monday
morning. The employee is not called out and the vehicle is not driven
over the weekend period. The fact that the car is garaged at the
employee’s premises will mean that the car is available for private use
on Friday, Saturday, Sunday and Monday. The fact that the car is not
driven is irrelevant.

An employee takes a car on a business trip and parks the car at a
hotel overnight. In this case the car will be taken to be available for
private use if the employee is free to use the vehicle for private
purposes.

An employee takes a car to the airport and travels interstate, carrying
the keys with him. The car is deemed to be in his control and
therefore available for private use.

MT 2027 Note: The ATO has released Taxation Ruling MT 2027 which discusses in
detail the FBT implications of home to work travel.

By contrast a car is only considered to be applied to private use on a particular
day when the car is actually used for private purposes by the employee on that
day.

A car is used by an employee to travel to and from work and the
employee is not performing duties of employment. Travel between
home and a person's regular place of employment or business is
ordinarily private travel.

Home to work travel in situations where an employee is on-call or on
stand-by duty. The trips home and back to work are considered
private use and any travel if called out is also considered to be private
travel if the employee’s duties do not actually commence until they
arrive at work.
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Where an employee commences duties of employment as soon as
they receive the call the travel may be considered to be for business
purposes. This will be the case where an employee is on-call and is
required to receive emergency telephone calls and give instructions
via telephone prior to travelling to their place of work so that their
responsibility for carrying out their duties of employment commences
with the call. Note the trip home at the start of on-call duty and trip
back to work at the end of the on-call duty are considered to be
private travel.

Where an employee chooses to work at home and has to travel to an
office / workplace to perform particular duties on occasion, the travel
will be private in nature.

Travel between two places of employment, two places of business, or
a place of employment and a place of business will generally be
accepted as business travel where the person does not live at either
of the places and the travel has been under taken for income-
producing purposes.

In the case of employees, such as commercial travellers, whose work
is inherently itinerant, travel from home to work will be business travel
where:

o the travel is a fundamental part of the work
o itisimpractical not to use a car for the work

o terms of employment require duties to be performed in more
than one place each work day

o the nature of the job makes travel in performing duties essential
and

o it can be said that the employee is travelling in performance of
duties from the time of leaving home.

Where such employees periodically call in at the employer's office
(e.g. once a week) the travel from home to the office will be accepted
as business travel.

Where an employee makes a business call on the way to or from
work, the whole home/work trip may in some cases be accepted as a
business trip. This is where the employee has a regular place of
employment, the travel concerned is to an alternative destination
which is not a regular place of employment, and the employee
performs substantial employment duties at the destination. A call to
pick up mail on the way to work would not qualify.

Where an employer provides an employee with a car solely for the
purposes of undertaking a business journey from the employee's
home the next morning, the trip home on the preceding night will be
accepted as business travel, being incidental to the next morning's
journey. The incidental use of the vehicle being the return of the car to
the employer's premises is treated the same way. However, this
would not apply when an employee has regular use of the car for
private purposes.
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The taxable value of each vehicle subject to FBT must be calculated in
accordance with the rules defined in the legislation. Packaged vehicles have
salary sacrifice “estimates” calculated by payroll personnel. This is not the
amount to be used for FBT returns.

Once it has been determined that a car fringe benefit exists, the method of
valuing the benefit needs to be considered.

The legislation provides two ways that the taxable value of a car fringe benefit
can be calculated:

statutory formula method (where the measure is days available for
private use) and

operating cost method (where the measure is kilometres applied to
private use).

The statutory formula method will apply unless the employer makes an election
to use the operating cost method. The election is made on an individual car
basis and is revocable each year. The decision to use the operating cost
method must be made no later than the day on which the FBT return is due to
be lodged with the Tax. There is no need to notify the Tax Office of the method
chosen, as the employer’s records are sufficient.

Note: Where an employer elects to use the actual operating cost method and
the statutory formula method would produce a lower taxable value, the
election is deemed not to have been made and the statutory formula
method will apply.

s10 The taxable value of the car fringe benefit will be reduced by any amounts
paid to the employer for the right to use the car, and/or any un-reimbursed car
expenses incurred by the employee in operating the car.

If an employee contributes towards the benefit provided, the value of the
employee’s contribution will be the GST-inclusive value, as appropriate. If the
after-tax contribution is made to the employer, 1/11™ of that contribution must be
remitted to the ATO as GST, by the NSW Agency.

Documentary evidence of all such expenses, excluding petrol and oil, incurred
by an employee must be supplied to the NSW Agency. For un-reimbursed
expenses in respect of petrol and oil, a declaration of the amount of the
employee's expenditure may be supplied in place of documentary evidence.
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The statutory formula method calculates the taxable value of a car fringe benefit
as a percentage of the car’s value. Prior to the changes announced in the 2011
Federal Budget, this percentage would vary depending on the total number of
kilometres travelled by the car in the FBT year. Following the 2011 Budget,
changes were made to the statutory formula method which has resulted in the
old statutory rates being replaced with a single statutory rate of 20% (subject to
transitional rules), which applies regardless of the kilometres travelled. This rate
applies to all car fringe benefits provided after 7.30pm AEST on 10 May 2011,
except where there is a 'pre-existing commitment' in place to provide the car.

Common features of the Statutory Formula method include:
it only considers whether or not the car was available for private use;

it does not pay any attention to whether the car was actually applied to
private use;

it is easier to administer than the operating cost method as a log book
is not required;

the taxable value provides a less accurate reflection of the benefits
provided; and

it is an advantage where the vehicle is used mainly for private
purposes

ABC
D

The taxable value is calculated by the formula - E

where: A = Base value of vehicle
B = Statutory fraction

C = No. of days in period in which the car was held and was used
or available for private use

D= No. of days in FBT period
E = The amount of the recipient’'s payment

Each of these elements is explained in detail below.

The base value of the car represents the original cost of the car to the employer.
Data about the base value will generally be provided to Agencies by the leasing
company. The base value should include:

Where the car is owned, the cost of the vehicle to the Government
excluding stamp duty, transfer fees and registration costs (the fleet
discount should not be added back).

Where the car is leased, its market value at the time of
commencement of the lease which is broadly the cost price to the
lessor.

All costs associated with the delivery and acquisition of the car.
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The cost of non-business accessories fitted to the car at or about the
time of purchase, e.g. an air-conditioner or a radio cassette player.

If, at the beginning of an FBT year, a car has been held (i.e. either
owned or leased) for more than four years, the base value of the car
is reduced by one-third of its original value.

The cost base of the car is determined at the earliest time that the
vehicle was owned by the NSW Government. This will be relevant
where a car is acquired by one agency from another agency; as part
of a sale and lease-back arrangement; or where a second-hand
vehicle is acquired under a packaged novated lease where the
employee has transferred from one agency to another.

The original cost of the car purchased after 1 July 2000 will include GST in the
retail price of the car, and therefore the GST-inclusive price will be used.

A non-business accessory means any accessory fitted (at factory or otherwise)
to the car, other than an accessory required to meet the special needs of any
business operations for which the car is used.

The cost of any non-business accessory that is fitted to the car after the time of
purchase will be added to the base value of the car in the year in which the
accessory was fitted. In such a case the new base value of the car becomes the
base value for subsequent years.

Note: The ATO’s view is that a two-way radio or car telephone used in a
business would be a business accessory, but an air conditioner or a radio
cassette player with or without dictating facilities would be non-business
accessories and would be included in the cost price of the car. Bull-bars,
tow-bars and windscreen protecting screens on vehicles used in rural
industries would usually be regarded as business accessories on this
basis.

The ATO has also confirmed that the cost of tinting windows could be a
non-business accessory depending on the facts relating to the business
operations in relation to which the car is used. Car detailing would be a
car maintenance expense and rust proofing or water proofing would
generally be a non-business accessory.

A flat statutory rate of 20% applies (subject to transitional rules), regardless of
the distance travelled, to all car fringe benefits provided after 7.30pm AEST on
10 May 2011 (except where there is a pre-existing commitment in place to
provide a car).

The move to one statutory rate of 20% will be phased in over four years. There
will be transitional arrangements that apply to any new commitments entered
into from 10 May 2011 to 31 March 2015. Where there is a change to a pre-
existing commitment these transitional arrangements will also apply. The
following statutory rates should be used:

Total kms Statutory rate
travelled during From From From From
FBT year 10 May 2011 | 1 Apr 2012 | 1 Apr 2013 | 1 Apr 2014
Less than 15,000 0.20 0.20 0.20 0.20
15,000 to 25,000 0.20 0.20 0.20 0.20
25,000 to 40,000 0.14 0.17 0.20 0.20
Over 40,000 0.10 0.13 0.17 0.20
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The statutory percentages for car fringe benefits provided prior to 7.30pm AEST
on 10 May 2011, or where a pre-existing commitment is in place to provide the
car after this time, are as follows:

Total kilometres travelled during the year Statutory rate
Less than 15,000 .26
15,000 to 24,999 .20
25,000 to 40,000 A1
Over 40,000 .07

3.8.2.1 Skipping the transitional arrangements

For any new commitments entered into during the transitional period, you can
choose to skip the transitional arrangements and apply the 20% statutory rate.
This choice is subject to certain conditions mentioned below.

You cannot skip the transitional arrangements where an employee would be
worse off as a result of this choice. That is, the employee cannot be placed at a
direct financial disadvantage as a result of this choice, unless you have obtained
the consent of the employee.

For example, you cannot require an employee to bear the financial impact of
skipping the transitional arrangements by charging the employee a higher salary
packaging amount as a result of an increase in FBT payable merely to save on
compliance costs, unless you have obtained the consent of the employee to do
S0.

The choice to skip the transitional arrangements is on a car by car basis.
3.8.2.2 Meaning of the term commitment

A 'commitment' is entered into at the point there is a financially binding
commitment to a transaction on one or more of the parties and it cannot be
backed out of. The commitment needs to be one that relates to the application
or availability of the car to an employee or associate.

For example, there are a number of steps involved where you negotiate with an
employee and a salary packaging provider to put in place a novated lease
arrangement in relation to a car. A commitment would generally be entered into,
and would be financially binding, when the car that is to be provided by way of a
novated lease arrangement is ordered and there is a financial penalty if the
order is cancelled.

The term 'pre-existing commitment' means a commitment to the application or
availability of the car that was made prior to 7.30pm AEST on 10 May 2011.

Where a NSW Agency or an employee or their associate, has committed to the
car before 7.30pm AEST on 10 May 2011, but provision of the car fringe benefit
does not take place until after 7.30pm AEST on 10 May 2011, the old statutory
rules will apply.

3.8.2.3 Change to a pre-existing commitment - same employer

Alterations to a pre-existing commitment can result in the application of the new
20% flat rate (or transitional rate). Examples of such alterations include:

¢ refinancing the car
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e alterations to existing lease contracts such as changing the duration
of an existing lease contract and changes to a lease to reflect a
revised residual value

e where accessories (such as window tinting, DVD players, luggage
racks or bull bars) are fitted to a leased car after the lease
commenced, the lease is altered and lease payments are increased
to reflect this change.

3.8.2.4 Change of employer or change of car

Any change of an employer, even within the NSW government, will constitute a
new commitment to the application or availability of the car by the new employer.
This means the statutory rate of 20% (or applicable transitional rate) will be used
by the new employer immediately.

Likewise, any change of car (after 7.30pm AEST on 10 May 2011) will always be
a new commitment to which the 20% flat rate (or applicable transitional rate) will
apply immediately, even where the employer stays the same.

3.8.2.5 Alterations that would not be considered to be changes to a
pre-existing commitment

Any alterations that do not result in a change to the financially binding
commitment to the application or availability of the car will not be considered to
be changes to a pre-existing commitment and the old statutory rates can
continue to be applied. Examples of alterations that would not be considered to
be changes to a pre-existing commitment include:

e more or fewer kilometres travelled resulting in a change to the amount
of FBT payable and subsequent payments by the employee to the
employer under a salary packaging arrangement, but does not involve
an amendment or change to the lease contract

e adjustments to salary packaging arrangements which alter post-tax
employee contributions

e use of an employer's 'fleet car' by different employees (not involving
any salary sacrifice arrangements).

3.8.2.6 Annualised kilometres
If the vehicle is purchased or sold during the year, then the annualised number
of whole kilometres must be calculated. This is done by applying the following

formula.

Annualised number of whole kilometres = X XY
Z

Where: X: Number of kilometres travelled while car held
Y: Number of days in the FBT year
Z: Number of days in year the car was actually held
Note: Odometer records must be maintained to record the number of kilometres

travelled in an FBT year. This must be completed every year for every car. An
example of an odometer declaration form is attached at Appendix 2.
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The number of days that a car is available for private use is important when
determining the taxable value of a car fringe benefit using the statutory formula
method. For most CES/SES and salary packaged cars, this will generally be the
number of days the car is held in the FBT year.

This is the actual number of days during the FBT year concerned (i.e. 365
except for leap years).

s9(2)(e) This is equal to the total amount of any un-reimbursed operating cost of the
car paid by the employee or any amounts paid by the employee to the
employer for the right to use the motor vehicle. Documentary evidence (e.g.
invoices, receipts) of expenses must be provided to the employer. In the case
of petrol and oil costs only, a statutory declaration would be sufficient for this
purpose.

Note: Employee contributions do not include salary sacrifice amounts.
Contributions must come from after tax dollars.

If an employee makes an after-tax contribution towards the benefit, 1/11" of that
contribution must be remitted to the ATO as GST, by the NSW Agency. For the
purposes of calculating the taxable value of the car fringe benefit, the full
employee contribution can be used to reduce the taxable value (i.e. the GST-
inclusive amount).

Assumptions:
a car is purchased on 1 April 2011 for $25,000 (GST-inclusive cost
price less stamp duty and registration costs). The car was provided to
the employee by an employer as a car benefit during the FBT year
ending 31 March 2012.

a tow bar and CD costing $1,500 are added to the car at the time of
purchase.

the car is not available for private use on seven days during the year.
20,000 kilometres were travelled during the period.

the employee incurred car expenses of $500 (GST-inclusive cost) for
which he was not reimbursed (all documentary evidence has been

supplied).

The taxable value of the car benefit for the FBT year ended 31 March 2012 is
calculated as follows:

Base value - $25,000 + $1,500 = $26,500
Annualised kilometres - 20,000

Statutory fraction - 20%

Taxable value = (26,500 x 20% x ggg

j—SOO

=5,198 - 500
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Taxable value = $4,698

FBT - $4,698 x 2.0647 x 46.5%
=$4,510

Notes

A GST input tax credit would be available on the purchase price (if
owned) or the lease fees (if leased)

Employer does not have to remit any GST to the ATO in relation to
the recipient's payment of $500 as it is made directly to a third party

s10(2) The operating cost method (often referred to as the log book method)
calculates the taxable value of a car fringe benefit as a percentage of the
car’s total operating cost reduced by any amount paid by an employee as
consideration for the use of the car. The percentage varies with the amount of
actual private use.

s10(1) An Agency may use the operating cost method regarding a particular car.
This election is made by including that car in the entry recorded against Item
B of the FBT return form.
Common features of the operating cost method include:

it considers whether the car was actually applied to private use

the lower the incidence of actual private use, means the lower the
taxable value

it is more difficult to administer than the Statutory Formula method

an employee must maintain a detailed log book in relation to using the
car

the taxable value provides a more accurate reflection of the benefit
provided

it is an advantage where the vehicle is used mainly for business
purposes and

it is an advantage where the annual number of kilometres travelled is
low.

The taxable value is calculated as follows:

Taxable Value = (C x (100% - BP) - R
Where: C: the operating costs of the car;
BP: the business percentage applicable to the car;
R: the amount of the recipient’s payment (if any).

Each of these terms is detailed below.
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Total operating costs of a car may include some actual costs and some deemed
costs. Operating costs include:

where the car is owned, deemed depreciation and notional interest
payments (details of calculating these deemed costs are shown in
Appendix 1);

where the car is leased, the lease costs that relate to the year
repairs (see below)
maintenance
registration
insurance and
fuel and oil.
Car parking expenses should NOT be included in operating costs.

The operating costs of the car will be at their GST-inclusive values, as
appropriate.

For a car owned by the employer, notional interest costs (calculated by applying
a statutory interest rate (7.8% for year ending 31 March 2012) to the depreciated
value of the car are taken into account. The operating cost of the car owned by
the employer will also include notional depreciation (calculated at the rate of
22.5% for cars purchased before 1 July 2002 and 18.75% for cars purchased on
or after 1 July 2002 to May 2006. Cars purchased after 10 May 2006, 25% -
based on the depreciated value of the car). The motor vehicle depreciation cost
limit adopted for income tax purposes is ignored for FBT purposes.

Repairs: An insured repair expense is not generally a car expense. This is
where the accident repair expenses are paid by an external insurer or by the
party responsible for the damage. As a result of disaggregation, most NSW
Agencies are members of the NSW Treasury Managed Fund. This is a self-
insurance arrangement and it is more accurate to include as car expenses the
cost of repairs incurred for specific cars.

Note : Details of car expenses must be maintained on an individual basis for
each and every car in the Agency’s fleet. Car expenses cannot be
grouped into a total which is then apportioned or pro-rated across all cars.
Methods of estimating car expenses such as average costs published by
industry journals or motor vehicle associations (for example the NRMA)
are not acceptable as evidence of car expenses for FBT purposes.
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s162F

The business kilometres travelled are compared with total kilometres travelled to
determine the business percentage.

Business percentage = Total business kilometres travelled
Total kilometres travelled

The business kilometres are established by the use of log book records (see
below). An employee must record a log book entry detailing each business
journey undertaken. These log book records must be maintained for a
consecutive 12 week period and will generally be required during the first year a
car is held and then every sixth year provided the pattern of usage does not
change materially in the interim. A NSW Agency may change between the
operating cost method and the statutory formula method without establishing a
new log book, unless the five year limit is reached.

The twelve-week period selected for maintaining a log book must be
representative of typical usage. The temptation to use a heavy business
usage period as the log book period should be avoided. Variations in the
pattern of use of the car are taken into account (e.g. a one-off business trip
for ten weeks would not be representative). The 12-week period may overlap
two FBT years.

Log book entries must be made soon after the end of the relevant journey - or
after the end of the last of consecutive business journeys undertaken on a day.

The employer must keep a record of total kilometres travelled each year
(including non-log book years).

Log book records: An understanding of requirements of log book records is
critical to correctly account for car fringe benefits under the operating cost
method.

To comply with the legislative requirements, a log book must record the following
information for each business journey:

date(s) on which the journey began and ended

the purpose of the journey (note that “business only” is not an
acceptable description)

odometer reading at beginning and end of journey
total kilometres travelled in journey

These are the minimum legislative requirements. It is recommended NSW
Agencies also require the driver’'s name and signature to be recorded to help
calculate reportable fringe benefits amounts and to allocate any parking and
speeding fines etc.

Note:  ynless all details are completed correctly, the log book will not be

valid. If the log book is not valid then the business percentage will
be treated as if it were zero. An example of a log book is included
at Appendix 4.
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s10 The taxable value of the car benefit calculated under the operating cost
method will be reduced by any amounts paid to the employer for the right to
use the car, and/or any un-reimbursed car expenses incurred by the
employee in operating the car.
If an employee contributes towards the benefit provided, the value of the
employee’s after-tax contribution will be the GST-inclusive value, as appropriate.
If the contribution is made to the employer, 1/11" of that contribution must be
remitted to the ATO as GST, by the NSW Agency.
Documentary evidence of all such expenses, excluding petrol and oil, incurred
by an employee must be supplied to the NSW Agency. For un-reimbursed
expenses in respect of petrol and oil, a declaration of the amount of the
employee's expenditure may be supplied in place of documentary evidence.

Note: Employee contributions do not include salary sacrifice amounts.
Contributions must come from after tax dollars.

Assumptions:
car is used privately during period 1 April 2011 to 31 March 2012;

total actual operating costs incurred by the employer for the year were
$3,000 (GST-inclusive cost);

the car was purchased for $25,000 on 1 April 2011;

the percentage of business use determined by maintaining a log book
is 80%; and

the employee expended $500 on petrol and oil and has provided the
necessary declaration (see Appendix 3 for an example). The payment
was made directly to a third party.

The taxable value of the car benefit for the year ended 31 March 2012 is
calculated as follows:

Depreciation - 25,000 x 25%
= $6,250

Deemed interest - 25,000 x 7.8%
=$1,950

Operating costs - 3,000 + 6,250 + 1950 + 500
=$ 11,700

Taxable value - (11,700 x (100% - 80%)) - 500
= $1,840
FBT - $1,840 x 2.0647 x 46.5%

= $1,766.56
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Notes:

the NSW Agency does not have to remit any GST to the ATO in
relation to the recipient's payment as it is made directly to a third
party.

The nature of the record keeping requirements varies depending on whether the
statutory formula method or the operating cost method is adopted.

It is essential to retain records evidencing the purchase price of the car where it
is owned by the employer or the car's market value at the time it was first held if
the car is leased. This substantiates the base value.
Odometer records must also be maintained which contain the following details:
odometer reading at commencement of the FBT period;
odometer reading at end of the FBT period.

TD 94/26 The Commissioner of Taxation has advised that he will accept alternative
odometer readings which are close to the beginning and end of the year (e.g.
repairs invoice showing reading).

Finally, it is necessary to substantiate any recipient payments that reduce the
taxable value. For fuel and oil expenses, the employee need only sign a
declaration in an approved format indicating the total amount paid.

All other employee payments to third parties must be substantiated by receipt,
invoice or similar document showing the:

date the expense was incurred

name of the supplier of the goods and/or services

amount of the expense (in the currency in which it was incurred)
nature of the goods and/or services and the

date the document was made out.

The employer should keep detailed records of operating costs incurred relating
to each car provided to employees. It will also be necessary to substantiate the
depreciation and interest charges calculated. The car's cost price should be
recorded together with its written down value on an on-going basis.

It is necessary to obtain a log book for a continuous period of twelve weeks to
substantiate the business percentage use of the car.

As a general rule, the business percentage can be used in the log book year and
the next four years provided there has not been a substantial fall (10% or more,
e.g., from 50% to 40%) in the business usage. If there is a substantial fall, a new
log-book is required. So a new log book will need to be kept for a twelve-week
period.

New South Wales Treasury 3-18



Fringe Benefits Tax Manual tpp
Chapter 3: Car Fringe Benefits 13-02

sb3

s9(2)

If the business usage increases, the employee can maintain a new log book to
substantiate a higher business usage.

As well as the log book records, odometer records must also be maintained.

With the statutory formula method, it is necessary to substantiate employee
contributions through a declaration, receipt, invoice or similar document.

Car fringe benefits are the most significant FBT cost for almost all agencies in
the NSW Budget Sector. The actual liability to tax may vary depending on the
usage pattern of the motor vehicle under consideration, and the type and quality
of information maintained in respect of the provision of the particular benefit.

While NSW Agencies have functional responsibility for determining and
managing the provision of benefits to staff, the onus is on agencies to:

ensure efficient and cost-effective administration

strive for best practice management of those fringe benefits provided.

For packaged vehicles, the taxable amount must be calculated in accordance
with the FBT legislation — not as calculated for establishing the salary package.

Pool cars cannot be arbitrarily excluded. Records must be maintained to
substantiate that the vehicle was fully used for business, or conversely that the
vehicle was neither available for private use nor applied to private use.

Where a car fringe benefit is provided and accounted for in the return,
reimbursement or payment of car expenses does not constitute an additional
benefit. These expenses are explicitly exempted.

With the changes made to the statutory formula, it may be worthwhile for
some agencies to consider using the operating cost method to value car
fringe benefits if the vehicle travels a large number of business kilometres.

Where the Statutory Formula method is used (for those vehicles that fall under
the old statutory formula rates), the kilometres travelled should be monitored in
respect of the statutory fraction band-widths especially around February. Pool
vehicles should be rotated between cost centres which have different levels of
usage. Alternatively, where odometer readings are nearing upper band levels,
increased kilometres travelled would lead to lower FBT costs.

For example, a vehicle with a base value of $30,000 will incur FBT of around
$7,489 if it travels 14,500 kilometres per annum. If the same car travels 15,000
per annum, it will incur FBT of around $5,761. This is a saving of $1,728 which
would outweigh the incremental costs of travelling the extra distance. In this
way, monitoring vehicle usage could lead to significant savings.

Check the date the car was first owned/leased by the NSW Government (any
agency). Where the owned or leased car has been held at the
commencement of a standard FBT year for at least four years, the car’s cost
price for purposes of applying the Statutory Formula valuation method will be
reduced to 2/3 of actual cost.
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Where a car is replaced by another car, the business use percentage
established on the basis of log books in relation to the original car may apply to
the replacement car.

An employer is required to nominate the make, model and registration number
of the original and replacement car in writing before the FBT return is lodged.

As noted earlier, the taxable value of car fringe benefits may be calculated by
either of two methods — Statutory Formula or Operating Cost. Either method
may be applied to a particular car for a particular year, provided the appropriate
information has been maintained.

The most significant cost savings may be achieved by using the lower of
Statutory Formula or Operating Cost to value the car fringe benefit.

Statutory Formula tends to be better where private usage is high
and/or kilometres travelled are high.

Operating cost tends to be better where business usage is high
and/or kilometres travelled are low.

These are general indications only and do not override actually calculating the
taxable value under each method to determine the lower cost.

In theory, NSW Agencies should calculate the taxable value for each car using
each of the methods allowed and the lower taxable value should be used. In
practice, however, log book records are not adequately maintained in all cases.

Pool vehicles are driven by various officers and may be taken home on
occasions. Log books must record business usage (not private) to allow the
agency to benefit from the lower cost method of calculating the taxable value.

Savings may accrue to officers with packaged vehicles if log book records were
maintained for a twelve week period. The difference between estimated and
actual FBT costs could be quite high.

If employees incur any un-reimbursed car expenses, receipts should be
maintained. This will become an employee contribution. For fuel and oil, a
declaration will suffice.

Log book records must be kept in the form approved by the Commissioner of
Taxation and retained for five years. If records are inaccurate, incomplete or
missing, s123 deems they were never maintained and all kilometres should be
regarded as private.
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Depreciation

Depreciation on the car is included in the operating cost of the car where the
provider owns the car. This bears no relationship to the depreciation on motor
vehicles in the employer’s accounts, and is a rate set within the FBT legislation.

If any non-business accessory has been fitted to the car the provider purchased
or is deemed to have purchased the car, depreciation on that accessory has to
be calculated separately.

Depreciation is calculated using the following formula:

ABC
D

where:

A = 0] ‘depreciation value’ of the car if the
employer already owned the car at
the beginning of the year; or

(i)  ‘cost price’ of the car in other cases;

B = 0.25 (giving a depreciation rate of 25% for

cars purchased on or after 10 May 2006);

C = number of days during the FBT year on

which the employer held the car; and

D = number of days in the FBT year.

The effect of components C and D in the depreciation formula is to reduce the
depreciation proportionately where the employer did not own the car for the
whole of the year concerned.

Where the employer did not hold the car at the beginning of the year concerned
(i.e. where the car was purchased during the year), component A in the
depreciation formula is the cost price. Refer to discussion on “statutory formula”
for the meaning of cost price.

Where the employer held the car at the beginning of the year concerned,
component A in the depreciation formula is the “depreciated value” of the car.

The “depreciated value” of a car is the cost price of the car to the provider, less

depreciation calculated using the above depreciation formula from the time
when the provider first held the car to the beginning of the FBT year concerned.
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Imputed Interest

An imputed interest cost on the value of the car is included in the operating cost
of the car where the provider owns the car.

The formula for calculating imputed interest is similar to the depreciation
formula, except that component B is a statutory interest rate, rather than the rate
of depreciation. Imputed interest is calculated on the same cost price or
depreciation value as is used for calculating depreciation.

The statutory interest rate is the standard variable rate for owner-occupied
housing loans of the major banks, last published by the Reserve Bank of
Australia before the commencement of the year of tax. For the year ended 31
March 2012 the rate is 7.8%.
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APPENDIX 2
Odometer declaration for use in respect of statutory
formula and operating cost method

odometer reading of .............coeiiiiiinnn, kms as at 31 March..................
(number of kilometres) (year)

| did / did not *replace a previous car with the above car during the year ended

31 March ............
(year)

Signed: ...

Dated: ..o,

*If this did occur, please provide the following details for the old car:

" Make, model, registration..............cooiiii
. Date of Change OVer..........oiiiiii i
" Odometer reading at change over.............ocooviiiiiiiiiiininenn.
" Plus the following details of the new car:

" Date of delivery........coou i
. Odometer reading at delivery..........c.cooooiiiiiiiie,
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APPENDIX 3
Petrol and oil declaration

of $ooeveenini. were incurred by me during the period from ......................
(o
Inrespectof ... , registration number..................

If the employee is responsible for all fuel and/or oil costs, a declaration based on
a reasonable estimate derived from the total kilometres travelled, average fuel
costs and fuel consumption will be acceptable. In these cases the declaration
should be extended as follows:

‘| also declare that the total kilometres travelled during the period
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Vehicle registration N0. .................... Year ended 31 March 20 .............. Page Of e
Date of trip Purpose of trip Odometer Reading Kms Name
Start Finish Start Finish
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Ch8 - FBT:
A Guide for
Employers

DIV 3s14

DIV 3515

TD 2008/11

s147

s136(1)

MT 2021

Broadly, a debt waiver fringe benefit arises when an employer waives,
forgives, releases or cancels a debt owed to it by an employee.

A debt waiver fringe benefit arises where, in respect of an employment
relationship, an employer releases an employee or an associate of an
employee from an obligation to pay or repay an amount of money owing to
the employer. The waiving of debts, whether for compassionate reasons or
otherwise, is subject to FBT.

For example, if an employer sells goods on credit to an employee and later tells
the employee to not worry about payment, then the employer has provided a
debt waiver fringe benefit.

A further example arises where an employer mistakenly pays an employee an
amount they are not legally entitled to (i.e. overpays their salary and wages),
and waives the obligation of the employee to repay that amount. In those
circumstances, the waiver of the obligation to repay constitutes a debt waiver
fringe benefit

The benefit arises at the time the debt is waived.

There must be an obligation to pay or repay an amount of money. A person
is deemed to be under an obligation even if the amount is not yet due for
payment.

The obligation to pay or repay an amount must relate to a sum of money. The
waiver of a property obligation will consist of some other kind of benefit.

There is no requirement that the obligation be enforceable by legal
proceedings.

A waiver may only occur by a written or verbal release from payment. That is,
there must be an actual act to release the debt, not a mere failure to collect.

A waiver exists where it is evident that there is no future expectation of the
employer that the payment obligation be fulfilled.

If a debt remains unpaid past its due date (i.e. there is still an obligation to pay or
repay the amount) a loan fringe benefit will arise and not a debt waiver fringe
benefit. A loan fringe benefit will continue until payment of the debt is made, or
the debt is waived. It is only at that point of the waiver that a debt waiver fringe
benefit arises.

There are no exceptions or exemptions. However, there may be circumstances
where a debt waiver does not come into existence. These include:

where the debt is a genuine bad debt. For example, if it cannot be
recovered because the employee is bankrupt and has no assets and
the debt is waived for non-employment reasons.

where it can be established that the debt waiver was not related to the
employment relationship.
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s15 The taxable value of the benefit is equal to the full amount of debt that is
released from repayment.

The taxable value cannot be reduced. Any consideration which the employee
provides is ignored. For example, if an employee gives up a valuable right
(e.g. the right to sue) in order to have their debt waived, the value of this right
does not reduce the debt waiver amount.

For example, where an amount waived by an employer includes an amount of
principal and interest accrued ($200 principal and $20 interest), the taxable
value is the entire amount waived ($220). This is the case even if the

$20 interest would have been “otherwise deductible’.

The waiver of a debt constitutes an input taxed supply. This means that the
employer has no entitlement to claim any input tax credits in respect of this
benefit. Accordingly, the Type 2 gross-up rate (1.8692) always applies.
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5.1 Overview

Ch8 - FBT: Broadly, a loan fringe benefit arises when an employee is under an obligation
A Guide for to pay (or repay) an amount to their employer.
Employers
A loan fringe benefit exists for as long as the loan remains unpaid.
Division 4
An FBT liability arises in each FBT year that the employee is under an
obligation to repay either the whole or part of the loan and the interest rate
charged is less than the statutory interest rate.
Certain types of loans are exempt from FBT.

The taxable value may be reduced in certain circumstances provided that
adequate documentary evidence is obtained.

5.2 When does a loan fringe benefit exist?
sl6, 17 A loan fringe benefit arises when:
e a NSW Agency provides an employee or associate with a loan
e the loan is not exempt

e the rate of interest charged on the loan is lower than the statutory interest
rate.

s136 For a loan fringe benefit to exist there must firstly be a loan for FBT
purposes. The definition of a loan is broad under the FBTAA and includes:

e an advance of money (e.g. cash to purchase a laptop)

e the provision of credit (e.g. allowing time to repay an amount, unpaid
interest on an existing loan)

e the payment of an amount on account of, on behalf of, or at the request of
the employee where there is some sort of obligation to repay the amount
or

e any other transaction which, in substance, affects a loan.

Further examples:

e where a NSW Agency purchases a travel pass for an employee (or
reimburses an employee for the cost of a travel pass) and the employee
is required to repay the Agency over a period of 12 months

e where a NSW Agency allows a debt owed by an employee to run past the
due date for payment and an obligation for repayment remains.

Note:

The loan may be a minor benefit and accordingly may be
exempt from FBT.
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5.2.1 Deferred (i.e. deemed) interest loans

s16(3), (4) A loan on which interest is payable but where the interest is not due at least
every six months is deemed to give rise to a new loan. That is, any unpaid
amount of interest is treated at the end of each six month period as being a
new loan taken out at a nil rate of interest. The period of the deemed loan is
from the end of the six month period until the interest is paid or becomes
payable.

5.2.2 Salary overpayments repaid over time

TD 2008/10 Where NSW Agencies enter into an agreement with an employee for the
employee to repay overpaid salary over a period of time, a loan fringe benefit
will arise. The loan fringe benefit will arise at the time the repayment
agreement is entered into with the employee and will end at the time the
overpayment has been fully repaid.

It should be noted that a loan fringe benefit only arises in cases where the
recipient, be they a current employee or former employee, has an arrangement
with a NSW Agency to repay the overpaid salary and the NSW Agency allows
the employee or former employee time to repay the overpayment. Where there
is no arrangement entered into, a loan fringe benefit does not arise.

Such arrangements generally do not attract interest so the taxable value will be
calculated by reference to the statutory interest rate. Where the taxable value of
the loan is less than $300 in an FBT year, the NSW Agency can apply the minor
benefit exemption available (see below).

5.3 Are there any exemptions?

e Subject to various conditions, the following loans are specifically exempt
from FBT:

s17(4) e atemporary advance to enable an employee to pay a security
deposit/rental bond or similar amount in connection with temporary
accommodation paid for by a NSW Agency where the accommodation
is required because the employee is living away from home or has
relocated for employment reasons. The employee must repay the
advance within twelve months for the exemption to apply.
Please note that this treatment may change from 1 July 2012. See
Chapter 8 for more detail regarding this benefit type.

s17(3) e aloan to a current employee to meet employment-related expenses,
which will be incurred within six months of the date of the loan being
granted (e.g. a business travel advance).

TD 95/18 If, however, an employer makes a loan to an employee at a reduced rate of
interest that is not available to other members of the public, then the making
of such a loan cannot be an exempt benefit under subsection 17(1) or 17(2).

s58P e Often, a loan fringe benefit is exempt from FBT by virtue of the minor
benefit exemption.
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5.4 What is the taxable value?

The taxable value of a loan fringe benefit is not the amount of the loan itself.
It is the difference between a notional amount of interest calculated on the
daily balance of the loan during the year at the statutory interest rate and
the amount of interest actually accruing on the loan.

The statutory interest rate is set by reference to the standard variable rate for
owner occupied housing loans of the major banks, and is published by the
ATO prior to the start of every FBT year.

For the year ended 31 March 2012 the statutory interest rate is 7.8%.

Where a fixed interest loan was provided to an employee prior to 1 July 1986
(the commencement of FBT), the statutory interest rate is not necessarily the
amount set each year by the ATO. The rate is the lesser of the annual
statutory interest rate and the statutory interest rate set at the time the loan
was taken out.

The ATO states that the taxable value of a loan fringe benefit is to be
determined by reference to the whole period in the FBT year during which
the loan existed. It is not merely calculated for those periods in the FBT year
during which the interest rate on the loan was below the statutory interest
rate.

5.4.1 Example

e On1April 2011 a NSW Agency purchases a twelve month travel pass for

an employee at a total cost of $2,736. The employee arranges to repay
the NSW Agency as follows:

e Twelve monthly instalments of $228 each.
e Instalments are paid on the last day of each month.

e The first instalment is due on 30 April 2011 and the last on
31 March 2012.

e Nointerest is to be charged on the monthly outstanding balance.

e Asthe NSW Agency is purchasing the travel pass for the employee, the
employee is obliged to repay the amount. Further, as the amount of
interest being charged by the NSW Agency is less than the statutory
interest rate, a loan fringe benefit exists for FBT purposes,

tpp
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The taxable value of the loan fringe benefit is calculated as follows:

Mth Opening Repay Closing Interest Calculation Interest
Ended Balance -ments Balance Rate (2)

)
icl) April 2,736 228 2,508 7.8% (1) x (2) x (30/366)  17.49
ﬂ May 2,508 228 2,280 7.8% (1) x (2) x (31/366)  16.57
icl) June 2,280 228 2,052 7.8% (1) x (2) x (30/366)  14.58
31July 11 2,052 228 1,824 7.8% (1) x (2) x (31/366)  13.56
31Aug 11 1,824 228 1,596 7.8% (1) x (2) x (31/366)  12.05
30Sep11 1,596 228 1,368 7.8% (1) x (2) x (30/366)  10.29
310ct11 1,368 228 1,140 7.8% (1) x (2) x (31/366)  9.04
30 Nov 1l 1,140 228 912 7.8% (1) x (2) x (30/366)  7.29
31Dec11 912 228 684 7.8% (1) x (2) x (31/366)  6.03
31Jan12 684 228 456 7.8% (1) x (2) x (31/366)  4.52
29 Feb 12 456 228 228 7.8% (1) x (2) x (29/366)  2.82
31 Mar12 228 228 0 7.8% (1) x (2) x (31/366)  1.51
Taxable Value 115.66

As the taxable value of the loan fringe benefit is $115.66, the minor benefit

exemption may apply.

Notes: The notional amount of interest calculated using the statutory interest
rate for the year ended 31 March 2012 was 7.8%. As no interest was actually
charged on the loan, the notional amount of interest is equal to the taxable value

of t

he loan.
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5.5 Can the taxable value be reduced?

The taxable value of a loan fringe benefit can be reduced under the
otherwise deductible rule. The rule applies where interest on a loan, even
though it is charged at a concessional rate, would be deductible to the
employee where it is used for income-producing purposes (e.g. a loan used
by an employee to acquire shares in a public company since the interest
would be fully deductible for income tax purposes).

As a general rule, the extent of the reduction in taxable value which can be
made to a loan fringe benefit under this rule will depend on whether the loan is

applied partly for income-producing purposes and partly for private purposes.
That is, in cases:

e where part of a loan is applied for private purposes, whether the employer
took account of this when setting the interest rate; or

e where the loan is applied wholly for income-producing purposes, a full
reduction in the taxable value will be available and no FBT will arise;

e in all other cases, a proportionate reduction in taxable value can be
claimed.

From 13 May 2008, where a fringe benefit is provided jointly to an employee
and their associate, the employer’s FBT liability on the taxable value of the
fringe benefit will only be reduced to the extent that the employee’s share of
the fringe benefit is used for income producing purposes.

The use of the otherwise deductible rule must be supported by the relevant
declaration. This declaration is needed to substantiate the extent to which
the loan’s interest would have been “otherwise deductible” to the employee.
The declaration must be in an approved format and must be provided to the
Agency by the employee concerned prior to the FBT return for that year
being lodged. An example of an employee declaration is attached (see
Appendix 1 section A).

5.5.1 Car loans

Where the loan is used to purchase a car, the taxable value can be reduced
to reflect business use of the car.

The reduction requires a declaration from the employee, and depends on the
employee’s compliance with substantiation rules (refer Appendix 1 sections B
to D). There are three alternative scenarios:

(1) Where a logbook and odometer records are maintained in accordance with
the relevant substantiation rules, the amount of the reduction will be calculated
as the notional amount of interest multiplied by the estimated business use
percentage. As well as the declaration, the employee must provide the NSW
Agency with copies of odometer readings and logbook records for the year
during which they are compiled.
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(2) Where the substantiation rules are not complied with and the estimated
average weekly kilometres are less than 96, the employee must provide the
NSW Agency with certain details. The available reduction will be the lesser of
33.33% of the notional amount of interest and the estimated business
percentage use.

(3) Where the substantiation rules are not complied with and the estimated
average weekly business kilometres exceed 96, the amount of the reduction will
be 33.33% of the notional amount of interest. The employee must provide the
NSW Agency with a statement confirming the level of business use.

5.5.2 Remote area housing loans

Remote area housing loans may qualify for the 50% reduction in taxable
value if the necessary conditions are satisfied. Broadly these conditions are
the same as those required for the remote area housing fringe benefit
exemption.

5.5.3 Example

Greg, an employee of a NSW Agency was provided with a loan of $20,000 on
1 April 2011 at an interest rate of 2% per annum with the interest payable
monthly. No repayments of principal are made before 31 March 2012. Greg
applied $16,000 (80%) of the loan to refurbish a rental property. The balance
was used to build a sunroom at Greg's home.

The taxable value of the loan fringe benefit before reduction for business
elementis:

($20,000 x 7.8%) x 366/366 days $1,560
less: ($20,000 x 2%) x 366/366 days  (400)

$1,160

The amount of notional income tax deduction that Greg would have obtained if
he had incurred interest on the loan at the notional statutory rate of 7.8%
(referred to as a gross deduction) is $1,560 x 80% = $1,248.

If the NSW Agency did not take account of the business use element of the
loan, the income tax deduction available to the employee would be:
$400 x 80% = $320.

The taxable value of the loan benefit is now reduced by the amount by which
the gross deduction exceeds the actual amount deductible to the employee for
income tax purposes.

Taxable value $1,160
less: ($1,248 - $320) ($928)
Reduced taxable value for FBT purposes 232

Note that the reduced taxable value is equivalent to the difference between the
actual and statutory interest rates (7.8% - 2% = 5.8%) multiplied by the portion
of loan used for private purposes ($4,000 x 5.8% = $232).
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5.6 Which gross-up rate?

The GST does not affect the taxable value calculation of a loan fringe benefit. A
loan fringe benefit constitutes an input taxed supply and the employer would not
be entitled to claim any input tax credits. Accordingly, the Type 2 gross-up rate

of 1.8692 applies.

There may be non-interest charges associated with the loan (e.g. application
fees) that incur GST. The Type 1 gross-up rate of 2.0647 would apply, however
such benefits would likely constitute a property fringe benefit or an expense
payment fringe benefit, rather than a loan fringe benefit.

5.6.1 Example

An employee is given a housing loan of $50,000 at an interest rate of 5.25% on
1 October 2011. Interest is charged to the loan and paid each six months.

No repayment of principal will occur until 2013. The actual interest charged on
the loan during the year ended 31 March 2012 will be $1,309 (i.e. $50,000 x
5.25% x 182/365 days).

The taxable value of the loan benefit for the 2011/2012 FBT year is:

Statutory interest (50,000 x 7.8% x 182/365 days) $1,944.66

Less: interest charged $1,309.00
Taxable value $ 635.66
FBT liability ($635.66 x 1.8692 x 0.465) $ 552.50

5.7 Substantiation

s19 For a reduction in the taxable value of a loan fringe benefit to be available,
an employee must provide the NSW Agency with a loan fringe benefit
declaration prior to the FBT return for that year being lodged.
Refer Appendix 1 — section A.

A loan fringe benefit declaration is not required where the loan consists of a
provision of credit to an employee for the purchase of goods or services used
exclusively in the employee’s employment.

Division 15 Additional disclosures are required in the declaration to enable the reduction

of a loan fringe benefit where the loan is used to purchase a car.
Refer Appendix 1 — sections B, C and D.
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APPENDIX 1
Approved Format for Loan Fringe Benefit
Declaration

Section A

I, declare that the loan of
(name of employee)

$ made to
(amount in words)

me by on 20 was used by me
(name of person who Tent the money) (date)

during the period from 20 to 20

(date) (date)

for the following purpose(s):

(Please give sufficient information to demonstrate the extent to which the loan was used for earning your assessable

income.)

| also declare that had | paid interest at a commercial rate on the loan for the
above period, | would have been entitled to claim an income tax deduction equal
to

% of the interest on that loan.

Signature

Date
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Approved Format for Loan Fringe Benefit
Declaration

Section B

(To be completed where the necessary log book records and odometer records have been maintained.)

| declare that -

0] the period of the FBT year the car was in use by me for business
purposes

was to ;

(i)  log books and odometer records for the car (or a car which this car
replaces) were kept for a minimum of 12 consecutive weeks during that period
and have been given to the employer; or

(i) log books and odometer records for the car (or a car which this car
replaces) were kept for a minimum of 12 consecutive weeks in an earlier year,
and odometer records were kept this year and have been given to the employer;
or

(iv)  the car business percentage for the period mentioned in item (i) above
was

1
%.

' The percentage of business use is the proportion of business kilometres to
total kilometres. The percentage of business use stated should be determined
by taking into account the business use in the log book records and variations in
the pattern of business use throughout the year.
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Approved Format for Loan Fringe Benefit
Declaration

Section C

(To be completed where the benefit relates to a car that travelled more than an average of 96 business kilometres per week

and Section B has not been completed).

| declare that the period of the FBT year during which the car was in use by

me for business purposes was to and that
an average of more than 96 business kilometres per week was travelled in that
period.
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Approved Format for Loan Fringe Benefit
Declaration

Section D

(To be completed where the benefit relates to a car and neither Section B nor Section C is applicable.)

| declare that:
the period of the FBT year the car was in use by me for business purposes was

to )
(Date) (Date)

the total number of kilometres travelled by the car in that period was

the number of business kilometres travelled by the car in that period was

Signature

Date
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Approved Format for Loan Fringe Benefit
Declaration

Explanatory Notes

If Section B is completed, the tax-deductible percentage stated in Section A
should equal the percentage of business use shown at item (iv) of Section B.

If Section C is completed, the tax-deductible percentage stated in Section A
should be 33.33 %.

If Section D is completed, the tax deductible percentage stated in Section A
should be the lesser of 33.33 % and the proportion of business kilometres to
total kilometres as shown in Section D.

The percentage of business use is the proportion of business kilometres to total
kilometres. The percentage of business use stated in Section A and at item (iv)
of Section B should be determined by taking into account the business use in
the log book records and variations in the pattern of business use throughout
the year, due to things like holidays or seasonal factors.
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Ch9 - FBT:
A Guide for
Employers
Division 5 An expense payment benefit arises where an expense is incurred by an

employee or an associate of the employee and is paid for or reimbursed by
the NSW Agency or another person under an arrangement with the NSW
Agency. As the name implies, “expense payment” fringe benefits are
concerned with payments, not with the provision of goods or services.

Typical examples include the payment or reimbursement of home telephone
expenses, school fees, medical insurance contributions, credit cards and the
payment of entertainment expenses.

It is important to distinguish between fringe benefits for which the employer is
liable to tax and allowances which are taxable in the hands of the employee.

TR 92/15 The ATO takes the view that, where an employee is paid a definite
pre-determined amount to cover an estimated expense, and is not required
to vouch or acquit the allowance, this is an allowance to be included on the
employee’s Payment Summary rather than be treated as an expense
payment fringe benefit.

Such amounts are usually paid regardless of whether expenses are actually
incurred. For this reason, allowances are usually treated as salary or wages
and form part of the employee’s taxable income (unless the allowances are
exempt). There are a significant number of such allowances provided in relation
to the various awards relevant to NSW Agencies.

One exception is a living away from home allowance, which despite the name,

is a specific type of fringe benefit (please note that this treatment may change
from 1 July 2012). See Chapter 8 for more detail regarding this benefit type.

The following questions need to be asked in order to be able to identify and
value expense payment fringe benefits:

Is there an “expense payment” fringe benefit?
Do any exemptions apply?
What is the taxable value of the expense payment fringe benefit?

Can the taxable value be reduced?
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The following diagram illustrates this decision making process:

Is the payment an “expense payment” no Anoftl;e_r type
fringe benefit for FBT purposes? 7] oriringe
’ benefit may
i exist.
yes

‘ Do any exemptions apply?

[ o

What is the taxable value of the
expense payment fringe benefit?

Yes No FBT.

Depends on whether:

| l

Ext I In-house
xterna expense
expense payment fringe
payment fringe .
. benefit.
benefit.

l

Consider whether the taxable value
can be reduced.

s20 More technically, an expense payment fringe benefit may arise in either of
two ways, where:

a person (the “provider”) reimburses another person (the “recipient”)
(either wholly or in part) for expenses incurred by the recipient or

the provider makes a payment to a third party which extinguishes
(either wholly or in part) the recipient’s liability.

In either case, the expenses may be “business” expenses, a private expense or
a combination of the two.

Note: The “provider” of the benefit must be a NSW Agency, an associate of the
Agency, or a third person who provides the benefit under an arrangement
with the Agency or the associate of the Agency. The “recipient” of a
benefit must be an employee or an associate of the employee.

Examples of common expense payment fringe benefits provided by NSW
Agencies include the following:

telephone rentals
taxi fares

Higher Education Loan Programme payments

other self-education expenses.
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TD 93/96

s587

S82A
ITAA 36

s24(1)(b)(iii)

SES officers and other employees may also elect to package certain expenses
that may qualify as an expense payment fringe benefit, including housing
payments, child care expenses, health fund premiums, aged care expenses,
transport expenses and education expenses.

Note: An expense payment fringe benefit will not arise where goods and
services are purchased by NSW Government Agencies and provided to
employees. However, a property fringe benefit may arise.

Expense payments in respect of an employee's telephone rental cost and
telephone calls will not be subject to FBT to the extent that the:

telephone is used for the purposes of the NSW Agency
(e.g. to receive calls while on call-out duty) and the

employee provides a declaration setting out the percentage of
telephone use that is business-related (see Appendix 1 — Section A).

Such a declaration must be provided by the employee to the NSW Agency
before lodgement of the FBT return for the relevant year and retained in the
Agency’s working papers file.

Expense payments in respect of an employee's taxi fares will not be subject
to FBT provided that the:

travel is a single trip beginning or ending at the employee’s place of
work, or

the trip is provided to a sick or injured employee to travel between
the work place and the employee’s place of residence or to any other
place where care can be obtained, or

the payments are minor (i.e. less than $300 GST-inclusive),
infrequent and irregular (s58P).

Expense payments in respect of an employee's HELP liability will be fully
subject to FBT.

Where self education expenses form part of the packaged component of total
remuneration, the first $250 incurred by the employer may be treated as
exempt fringe benefits. Under s82A ITAA 1936, the first $250 is not
deductible to the employee. However, if the NSW Agency allows the
employee to package the total of self education expenses there will be no
fringe benefits tax payable. The otherwise deductible rule is not limited by
s82A of the ITAA because of the application of s24(1)(b)(iii) of the FBTAA.
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A number of different types of exemptions may be applicable to expense
payment fringe benefits, subject to certain conditions and depending on the
NSW Agency’s individual circumstances. A more comprehensive list of exempt
fringe benefits is included in Chapter 14.

s58X An expense payment is exempt from FBT where it relates to certain work
related expenses that are primarily for use in the employee's employment.
These items include:

ATO ID a portable electronic device. This can include a mobile phone,

2008/133 calculator, an electronic diary, a personal digital assistant or
similar item, a notebook computer, laptop computer or similar
portable computer or a portable printer. Other devices that may
also satisfy this exemption are devices that have the following
characteristics:

- easily portable and designed for use away from an office
environment

- small and light
- can operate without an external power supply and
- designed as a complete unit.

protective clothing that is required for the employment of the
employee

a briefcase
a tool of trade

an item of computer software

Other common exemptions include:
a subscription to a trade or professional journal
an entitlement to use a corporate credit card
an entitlement to use an airline lounge membership
certain taxi travel reimbursements
s21 certain accommodation and meal expenditure while living away

from home (please note that this exemption may change from
1 July 2012. See Chapter 8 for more detail regarding this benefit

type).

expenses incurred by a current employee on accommaodation while
living away from home for employment reasons and the employee
provides the NSW Agency with a declaration in the format approved
by the ATO (this treatment may change from 1 July 2012 so please
refer to Chapter 8 more detail regarding this benefit type).
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s22

Ss20A

s23

s136(1)

S22A

$136(1)

where an employer reimburses an employee for the costs of using
his/her car and the reimbursement is determined with reference to
the number of kilometres travelled.

However, not all cents per kilometre payments are exempt. The FBT exemption
does not include travel in respect of relocation transport, employment interview
or selection tests, work-related medical examinations/screening, work related
preventative health care, work related counselling and certain other benefits.
However, for travel associated with these activities, the taxable value will
generally be reduced to nil, if paid at the ATO's published rates, under other
provisions of the FBTAA. For example, s61B specifically reduces the taxable
value of relocation transport.

where the NSW Agency has completed a no private use
declaration in the form approved by the ATO (refer Appendix 1)
and enforces a policy that benefits only be used for employment-
related expenses.

The taxable value of expense payment fringe benefits will depend on whether
they are external expense payment fringe benefits or in-house expense
payment fringe benefits.

As the taxable value of an expense payment fringe benefit is the ‘amount’ of the
expenses paid or reimbursed, that ‘amount’ will be the GST-inclusive value, if
any GST was charged.

In most cases, the taxable value of an expense payment fringe benefit will be
equivalent to the amount of expenditure that is discharged or reimbursed by the
NSW Agency and will be the GST-inclusive value, where the supply includes a
GST component.

Where the benefit arises through the discharge of expenditure and the NSW
Agency receives an after-tax contribution from the employee, the contribution
(being the GST-inclusive amount, where applicable) can be applied to reduce
the taxable value of the expense payment fringe benefit.

These are expense payment fringe benefits where the expenses being paid
are in respect of goods or services of a type not normally sold by the NSW
Agency.

The taxable value of this type of expense payment fringe benefit will, depending
on whether there is a payment or reimbursement, is:

the amount of the payment made by the NSW Agency to a third
person, reduced by the recipient’s contribution, or

the amount of the NSW Agency’s reimbursement.

These are expense payment fringe benefits where the expenses being paid
or reimbursed are in respect of goods or services of a type normally sold by
the NSW Agency to “outsiders”.

There are two types of in-house expense payment fringe benefits: an in-house
property expense payment fringe benefit and an in-house residual expense
payment fringe benefit.
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s136(1) An in-house property expense payment fringe benefit will exist where a NSW
Agency or an associate of a NSW Agency pays an amount or reimburses an
employee or an associate of an employee in respect of tangible property
acquired by the employee from the NSW Agency or some other person such
as a distributor.

As discussed, to be classified as “in-house”, the property must be of a type that
is normally sold to “outsiders” by the NSW Agency.

Ss22A(1) The method of calculating the taxable value of an in-house property expense
payment fringe benefit varies according to a number of factors:

if the NSW Agency is the manufacturer and wholesaler of identical
property - the taxable value is equal to the lowest arm’s length
selling price.

If the NSW Agency is the manufacturer and retailer of identical
property - the taxable value is 75% of the lowest arm’s length selling
price.

If the NSW Agency is the manufacturer and sells similar property -
the taxable value is equal to 75% of the amount that the recipient
could reasonably be expected to pay to obtain the property from the
provider under an arm’s length transaction.

If the property acquired by the recipient is acquired by the NSW
Agency - the taxable value is the lower of the arm’s length price paid
by the NSW Agency; or the amount that the recipient reasonably
could be expected to have paid to obtain the property from the NSW
Agency under an arm’s length transaction.

If a situation arises, that is not captured by the above alternatives, the taxable
value is 75% of the amount that the recipient could reasonably be expected to
have been required to pay to acquire the property from the NSW Agency.

Note:
“Identical property” is defined in s136 to mean property that is
the same in all respects, including physical characteristics,
quality and reputation except for differences (if any) that are
minimal or insignificant and don’t affect the value of the
property.

Example

A NSW Government Agency purchases books wholesale from a publisher to be
re-sold to the general public. The Agency sells the books for 10% more than
the wholesale purchase price.

The Agency offers to reimburse employees for the cost of books that they
purchase from the Agency up to a value of $1,000 per employee per year.

For FBT purposes, the reimbursement of the employee’s expenses is an in-
house expense payment fringe benefit.
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$22A(2)

s24

s62

As the books were acquired by the Agency for re-sale, the taxable value will be
the lower of:

the arm’s length price paid by the Agency for the books, or

the amount that the employee could be expected to pay for the
books.

If an employee purchases $110 worth of books and is subsequently reimbursed
by the Agency, the taxable value will be $100 (that is, the cost of the books to
the Agency). Consideration, however, should be given to whether the employee
is eligible for a reduction in taxable value of up to $1,000 for in-house fringe
benefits (see Chapter 15).

This is identical to in-house property expense payment fringe benefits,
except the benefit provided is a residual benefit rather than a property
benefit.

An example is the supply of a service which does not involve property.

The taxable value of in-house residual expense payment fringe benefits is
calculated in the same manner as the in-house property expense payment
fringe benefit, discussed above.

There is no difference in the taxable value of an in-house fringe benefit provided
directly as a property or residual fringe benefit, or indirectly as an expense
payment fringe benefit.

As with most fringe benefits, the taxable value of expense payment fringe
benefits can be reduced by:

applying the otherwise deductible rule and/or
the amount of the recipient's contribution.

The otherwise deductible rule only applies to items that would have been
fully deductible to the employee had they not been reimbursed for the
expenditure or had it not been discharged on their behalf.

However, where the cost of a capital item is reimbursed (i.e. a computer), the
employee would only have been entitled to depreciation over a number of years
rather than a once-off deduction. In this case, the “otherwise deductible” rule
would not apply.

Where a benefit is only partly business or employment-related, the reduction
which can be made to the taxable value of the benefit will depend on whether
the amount of expenditure which was reimbursed or discharged by the employer
(where this is less than 100% of the employee's expenditure), was designed to
cover only the business-related component of the expenditure.

In the case of in—house fringe benefits, an additional $1,000 reduction in
taxable value is available in respect of the total taxable value of in-house
fringe benefits provided per employee per FBT year (i.e. reduction of $1,000
is not applied to each benefit, only against the total).

A list of reductions in taxable value that may apply is provided at Chapter 15 of
this FBT Manual.
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Lisa, an employee of a NSW Agency, seeks reimbursement for the cost of an
airfare from Melbourne to Sydney where she attended a business meeting. The
taxable value of the benefit will be reduced to nil since Lisa would have been
entitled to a full income tax deduction in respect of the airfare.

Brian, an employee of a NSW Agency, has a home telephone account of $200.
He estimates that 25% (i.e. $50) of the account relates to business calls.

The NSW Agency reimburses him $50 for the business portion of the account.
The taxable value of the benefit is reduced to nil.

If the NSW Agency's reimbursement did not exclusively relate to the business
portion of the account, an expense payment fringe benefit would arise. The
taxable value would be calculated as follows:

= $50 — ($50 x 25%)

= $37.50

Where the acquisition of the benefit attracts GST, and the employer is entitled to
an input tax credit, a Type 1 benefit will exist and the higher gross-up rate of
2.0647 will be applicable. Alternatively, where an input tax credit is not
available to the employer, a Type 2 fringe benefit will exist, attracting the lower
gross-up rate of 1.8692.

The type of evidence that must be obtained will depend on the amount and the
nature of expenditure. In the majority of cases, the following documentary
evidence must be obtained:

An invoice, receipt or similar document containing the following information will
usually be adequate:

the date on which expenditure was incurred
the name and address of the provider/supplier
the amount and currency of expenditure

the description of goods or services

the date of the document.

The document should be made out as soon as possible after the expenditure
has been incurred.
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TD 2011/17

s24(1)(e)

S152A

It is acceptable for an employee to use a bank statement or other independent
evidence to substantiate the date the expense was incurred or to specify the
nature of the goods or services on the receipt or invoice, where this information
is missing. Note however that tax invoices are required to claim input tax
credits.

Where a NSW Agency is unable to claim an input tax credit due to loss of the
tax invoice, but is entitled to an input tax credit, the Type 1 gross-up factor will
be applicable. This is particularly an issue in relation to credit card expense
payment reimbursements. Accordingly, it is important to ensure appropriate tax
invoices are collected and retained.

Documentary evidence, such as receipts or invoices, is not required from the
employee in relation to the following expenditure:

reasonable costs of accommodation, meals or other incidentals of
travel within Australia and the reasonable costs of meals or other
incidentals of travel outside Australia, in the course of performing
duties of employment (expenditure on accommodation while
travelling outside Australia is not exempted from the documentary
evidence requirements) and

reasonable cost of meals in connection with overtime worked by the
employee.

The expenditure is considered reasonable if it would not require
substantiation under the income tax law when met out of a reasonable travel
or overtime meal allowance. Refer to Taxation Determination TD 2011/17 for
what is considered a ‘reasonable’ travel or overtime meal allowance for the
2011/2012 year.

Use of the “otherwise deductible” rule must be supported by certain
documentation. Documentation is needed to substantiate the extent to which
the purchase price of the property would have been “otherwise deductible”

to the employee.

Where the documentation is a declaration by the employee it must be in an
approved format and must be provided to the Agency by the employee
concerned prior to the FBT return for that year being lodged. An example of an
employee declaration in respect of expense payment fringe benefits is attached
(see Appendix 1 — Section A).

The requirement to obtain an employee declaration is waived if the provision
of the fringe benefit is covered by a recurring fringe benefit declaration
provided by the employee (see Appendix 2). A fringe benefit may be
covered by a recurring fringe benefit declaration if:

it is provided no later than five years after the declaration was made
the deductible proportion of the benefit is not significantly less than
the deductible proportion of the benefit for which the declaration was

first provided (>10% is significant) and

it is identical to the fringe benefit in relation to which the declaration
was first made.

No declaration is required if the expense is wholly work related (e.g.
reimbursement of an airfare incurred to attend a business meeting).
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Set out below are some concessions and special requirements in relation to
particular types of expense payments.

s24 Where a car expense payment benefit is substantiated by the log book rules,
the recipient must give to the NSW Agency a car substantiation declaration
(see Appendix 1 — Section B) for the car for the year, together with a copy of
the log books and odometer records as required. This is required to
substantiate any reduction claimed in relation to business use of the car.

Where a car expense payment benefit is not substantiated in accordance with
the log book rules, the recipient must give the employer a declaration which sets
out the period the car was held, the total kilometres travelled, and the business
kilometres travelled by the car in the holding period (Appendix 1 — Section D).

The NSW Agency can use this information to arrive at an estimate of the
proportion of business use relating to the car which will determine the reduction
in the taxable value of the expense payment benefit. The reduction may not
exceed 33.3%.

If the car travels more than 96 kilometres per week on average during the FBT
year, the recipient may choose instead to give the NSW Agency a declaration
that sets out the holding period, and states that the average number of business
kilometres travelled by the car per week exceeds 96 kilometres (Appendix 1 —
Section C). Under this method, the employer is entitled to make a flat rate
reduction of 33.3% of the taxable value.

A NSW Agency reimburses an employee for all motor vehicle petrol costs.
For the FBT year ended 31 March 2012, the total value of these
reimbursements was $200. For FBT purposes the reimbursement of the
employee’s petrol costs is an expense payment fringe benefit.

The employee provides the NSW Agency with a declaration setting out the
period that the car was held for and stating that the car travelled
1,000 kilometres in the last FBT year, 500 of which were for business purposes.

The taxable value of the benefit is calculated as 33.3% of $200 being $66.60:
The employee is unable to claim the full 50%
(i.e. 500 kilometres/1000 kilometres) as they do not have a completed log book.

s24(3), Small expense items are expense claims that are less than $10 each and
which in total for an employee do not exceed $200 per annum.
S24(3A) Undocumentable expense payments are those types of expenditure that

would be unreasonable to expect the recipient to have obtained documentary
evidence of (e.g. train fares, telephone calls from public phones).

For both small expense items and undocumentable expense payment fringe
benefits, it is sufficient if appropriate entries are made in a petty cash book or
similar document.

In respect of fuel and oil expenses for a car, an approved declaration may be
filled out (see Appendix 3), or if the expenses qualify as small expense items or
undocumentable, the above documentary evidence requirements may be
applied.
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s24(1)(d) Where the employee travels:
s136(1) overseas for more than five nights, or

within Australia for more than five nights, where the travel does not
exclusively relate to employment duties,

the employee must give the NSW Agency a travel diary, in order to substantiate
a reduction of the taxable value of any associated fringe benefit.

The employee’s travel diary must set out the particulars of:
the place where the activity was undertaken
the date and approximate time the activity commenced
the duration of the activity
the nature of the activity.

If a travel diary is kept and submitted to the NSW Agency, there is no
requirement to also obtain an employee declaration.
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APPENDIX 1
Expense payment fringe benefit declaration

Section A

l, declare that:

(show nature of expenses reimbursed)

were reimbursed to me by on behalf of my employer during the period

1 April to 31 March and that the expenses were
incurred by me for the following purposes:

(show sufficient detail to enable identification of the relevant benefits)

| also declare that had the expenses not been reimbursed that | would

have been entitled to claim an income tax deduction equal to % of
the expenses.

Signature:

Date:
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Section B

I, declare that a
car that is owned or leased by me was used for business purposes and that:

i) the period of the FBT tax year the car was in use by me for business purposes
was

to
(date) (date)

i) log books and odometer records for the car (or a car which this car replaces)
were kept for a minimum of 12 consecutive weeks during that period have been
given to the employer; or

i) log books and odometer records for the car (or a car which this car replaces)
were kept for a minimum of 12 consecutive weeks in an earlier year, and
odometer records were kept this year and have been given to the employer;

iv) the car business percentage for the period mentioned in item (i) above

was %.

Signature:

Date:
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Expense payment fringe benefit declaration

Section C

I, declare that a
car that is owned or leased by me was used for business purposes and that the
period of the FBT year during which the car was in use by me for business
purposes

was to
(date) (date)

and that an average of more than 96 business kilometres per week was
travelled in that period.

Signature:

Date:
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Expense payment fringe benefit declaration

Section D

I, declare that a
car that is owned or leased by me was used for business purposes and that the
period of the FBT year the car was in use by me for business purposes

was to )
(date) (date)

the total number of kilometres travelled by the car in that period was

; and the number of business kilometres travelled by the car

in that period was:

Signature:

Date:
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l, declare that:

(show nature of expenses reimbursed)

were reimbursed to me by on behalf of my employer during the period

1 April to 31 March and that the expenses were
incurred by me for the following purposes:

(show sufficient detail to enable identification of the relevant benefits)

| also declare that had the expenses not been reimbursed that | would have
been entitled to claim an income tax deduction equal to % of the
expenses.

I understand that this declaration is to apply to the above stated benefit and to
any identical benefit for a period up to five years from the date of this declaration
or until the stated percentage incurred in earning my assessable income
decreases by more than ten percentage points. This declaration will also be
revoked if another recurring expense payment fringe benefit declaration is
provided in respect of a subsequent identical benefit.

Signature:

Date:
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APPENDIX 3
Fuel expenses declaration

I, declare that

expenses of

(state whether fuel and/or oil)

$ were incurred by me during the period from

to
(date) (date)

in relation to

(make/model/registration number of car)

Signature:

Date:

If the employee is responsible for all fuel and/or oil costs, a declaration based on
a reasonable estimate derived from the total kilometres travelled, average fuel
costs and fuel consumption will be acceptable. In these cases the declaration
should be extended as follows:

‘| also declare that the total kilometres travelled during the period was
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Ch10 - FBT:

A Guide for
Employers

Division 6

s25

TD 93/55

s136(1)

Generally, a housing fringe benefit arises when a NSW Agency provides
residential accommodation to an employee and their family.

Where the accommodation is located in a remote area, the benefit will be
exempt from FBT.

Where the accommodation is located in a non-remote area, the taxable value of
the benefit is the amount of the rental subsidy — that is, it is the difference
between the market or statutory annual value (depending on the method used)
less any rent actually paid by the employee.

If the accommodation is of a kind ordinarily provided by the NSW Agency to the
public (e.g. a state-owned caravan park), the market value is reduced by 25%.

Where the accommodation is located outside Australia, the value of the benefit
is the difference between the market value of the rent less any rent paid by the
employee. There is no statutory annual value.

A housing fringe benefit arises when a NSW Agency grants its employee (or
an associate of an employee) the right to use a unit of accommodation as its
usual place of residence.

Housing fringe benefits often arise when employees are transferred from one
location to another location as a direct result of their employment with a NSW
Agency.

The housing right must be provided to the employee (or associate) by the
employer, i.e. not by a third party. This would arise where a NSW Agency owns,
leases or licences the accommodation that is provided to the employee.
Alternatively, the Agency can arrange with a third party (such as a hotel
proprietor) to provide the unit of accommodation.

Not all benefits relating to accommodation are housing fringe benefits.

For example, the reimbursement of rental costs will generally be expense
payment fringe benefits (see Chapter 6 of this FBT Manual) while rent
allowances may qualify as living-away-from-home allowances (see Chapter 8 of
this FBT Manual). In these instances, the FBT outcome could vary.

A housing allowance subsidy given to an employee who already owns their

own home would not be subject to FBT. However, the amount of the subsidy

is viewed by the ATO as an allowance given in respect of employment or
services rendered and is assessable income to the employee.

A unit of accommodation includes:
a house, flat or home unit
accommodation in a house, flat or home unit

accommodation in a hotel, motel, guesthouse, bunkhouse or other living
quarters

a caravan or mobile home

accommodation in a ship or other floating structure
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s136(1)

MT 2030

The employee’s use of the unit of accommodation need not be exclusive
(for example, the use of shared accommodation as a usual place of residence is
nonetheless a housing fringe benefit).

The FBTAA does not define the term usual place of residence. It does
however contain a definition of the term place of residence which is
described as:

a place at which a person resides, or

a place at which the person has sleeping accommodation whether on a
permanent or a temporary basis and whether or not on a shared basis.

The FBTAA contemplates that a place of residence can change frequently or at
least as frequently as the employee moves from one temporary unit of
accommodation to the next.

The word usual takes its ordinary meaning, being habitually or customary. So
the phrase, usual place of residence, has a more permanent dimension to it.

The determination of whether an employee is provided with accommodation
which is his or her usual place of residence (i.e. a housing right) has important
tax implications. It may constitute a housing, residual or expense payment
fringe benefit depending on the circumstances.

The question of when an employee is occupying accommodation as a usual
place of residence is considered in MT 2030, which deals with living-away-
from-home allowances (LAFHA). The ruling indicates that the question of
whether an employee is living away from their usual place of residence will
largely depend on whether the employee has changed residence only in order
to work for the NSW Agency for a temporary period at another location. In
answering this question, the Commissioner states that it will be relevant that
an intention or expectation exists that the employee will return to live at the
former (or usual) place of residence when the responsibilities at the
temporary job location cease.

Special considerations arise in cases of employees who have itinerant working
lifestyles and employees who are provided with accommodation at permanent
work locations in remote regions but who return to an alternative usual place of
residence during days off.

As a general rule accommodation which is provided to an employee will be
treated as constituting a usual place of residence where:

the employee resides there while working at a permanent job location or
the employee is working at a temporary job location but the nature of the
lifestyle suggests that the employee does not have a usual place of

residence elsewhere.

Please note that the treatment of living away from home benefits may change
from 1 July 2012. See Chapter 8 for more detail regarding LAFHA.
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MT 2021 The Commissioner suggests that a NSW Agency can determine whether an
employee is living at or away from his usual place of residence by obtaining
relevant information from the employee. A NSW Agency is entitled to rely on
representations made by their employee. Where the employee represents that
he or she is living away from their usual place of residence they must provide
the Agency with a declaration to this effect (See Appendix 1 of Chapter 8). As
discussed above, please note that the treatment of living away from home
benefits may change from 1 July 2012. See Chapter 8 for more detail
regarding this benefit type.

s26, 29 The taxable value is the difference between the market (or statutory) value of
the housing right and the amount of rent actually paid by the employee or
their associate.

Taxable value = rental subsidy = market or statutory annual value, less any
recipient’s rent

The recipient’s rent is the employee’s after-tax contribution. It means any rent or
other consideration paid to the employer (not paid to any third party). Complying
with any conditions in the agreement (e.g. maintaining the gardens) does not
constitute an employee contribution and does not reduce the taxable value.

The diagram below provides an overview of the calculation of the taxable value
under the various scenarios.

Where is the housing benefit?

Y Y

Housing in Australia Housing outside Australia

|

The open market rental value
less any rent which is actually
paid by the recipient

] i l

Caravans, mobile homes, hotel, motel,

hostel or guest house (non-remote) Other housing (non-remote) Remote area housing

« the market value rental less any rent
» where it is not an in-house benefit, paid by the employee or associate;
the market value of the right to or
occupy the unit of accommodation
reduced by any rent paid by the

alternatively, from the second year

employee or associate; for which the benefit is provided, « exempt benefit
the previous year's taxable value is
< where it is an in-house benefit, 75% indexed by the indexation factor
of the market rental value less the determined by the ATO.
amount of any rent paid. Revaluation is required at least

every 10 years.

Diagram: Overview of calculation of taxable value under scenarios listed
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All remote area housing fringe benefits are exempt from FBT.

Note: The exemption does not extend to the reimbursement of rental
costs for accommodation (expense payment fringe benefit). If the
benefit is an expense payment fringe benefit, the taxable value
can be reduced by 50%.

PS LA 2000/6 The Commissioner of Taxation has published a listing of remote areas in
each State (see Appendix 1 for a list of NSW towns in remote areas).

s58zC The provision of accommodation will be a remote area housing fringe benefit
where:

during the whole of the tenancy period, the unit of accommodation was
located in a remote area

during the whole of the tenancy period, the recipient was a current
employee of the NSW Agency and the usual place of employment was
in a remote area

it is customary for employers in the particular industry to provide
employees with free or subsidised accommodation

it is necessary for the NSW Agency to provide or arrange for the
provision of residential accommodation for one of the following reasons:

the employees are liable to change location frequently due to the
nature of the employer’s business, or

the employment is undertaken in an area where there was
insufficient other suitable residential accommodation available, or

the housing right is provided under an arm's length arrangement

that was not entered into for obtaining the concessionary
treatment afforded to a remote area housing fringe benefit.

s140(1B) The definition of a remote area is extended for the following types of
employers:

public hospital that is a Public Benevolent Institution (PBI)

government body where the duties of the employee are exclusively
performed in, or in connection with, a public hospital that is a PBI

public hospital other than a government hospital
hospital carried on by a non-profit society or a non-profit association
charitable institution
police service.
PS LA The Commissioner of Taxation has published a listing of remote areas in

2000/6 each State (see Appendix 2 for a list of NSW towns in remote areas for these
types of employers).
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s26(1)(c)

s26(1)(b)

$26(2)(b)

The taxable value of a housing fringe benefit provided in respect of non-remote
area housing in Australia will depend on whether or not the provider carries on a
business of providing the same accommodation to the public (in which case, the
benefit will be an in-house benefit).

Where the unit of accommodation is a caravan or mobile home oris in a
hotel, motel or guesthouse in Australia, the taxable value is the market value
less any rent paid by the person receiving the benefit.

If during the whole or part of the tenancy period the NSW Agency carried on a
business consisting of (or including) the provision to the public, of identical or
similar units of accommodation in the hotel, motel, etc. (i.e. it is an in-house
benefit), the taxable amount is calculated by multiplying the market value of
the recipient’s housing benefit by 0.75.

In determining the market rental value in these cases it is not appropriate to use
the daily rate charged to customers. Rather, a long-stay occupancy rate needs
to be established which is why the concession exists.

Example

An employee is provided with a housing fringe benefit in a hotel room for three
months. The cost of the room is $2,000 per month. The employee pays a total
of $2,500 rental for the room for the three months, and the NSW Agency pays
the rest.

The taxable value of the housing fringe benefit is $3,500 (i.e. $6,000 - $2,500).

Assume the hotel is owned and operated by the NSW Agency. The market
value of the room remains at $2,000 per month, and the employee contributes
$2,500.

The taxable value of the housing fringe benefit is $2,000 [i.e. (75% x $6,000) -
$2,500)].

For any other unit of accommodation, the taxable value of the benefit is the
statutory annual value of the recipient’s current housing right multiplied by
the number of days in the tenancy period divided by the number of days in the
FBT year.

The statutory annual value of a unit of accommodation is equal to:

in the first year that the benefit is provided — the market value of the unit
of accommodation.

in the second and subsequent years that the benefit is provided - either
the market value of the unit of accommodation in the current year or the
market value in the first (i.e. base) year multiplied by the current year
indexation if the NSW Agency so elects.
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TD 2011/3 Where the NSW Agency elects to use the statutory method, the market value
in the first year can be used as the basis of indexation for a maximum of nine
years (that is, the market value only needs to be re-determined in the tenth
year). The indexation factor depends on the State in which the
accommodation is situated, and the year concerned. For the 2012 FBT year,
the indexation factor for NSW is 1.049.

s28(5) For the purposes of applying the indexation factor, Jervis Bay is deemed to
be part of NSW.

If an employee occupies the accommodation for only part of a year, then the
market rental value must be annualised before applying the indexation factor.

A new valuation must be obtained in the following circumstances:

no housing fringe benefit was provided by the employer in the previous
FBT year, or

a valuation on the unit of accommodation has not been obtained in any
of the previous nine years (i.e. a new valuation must be obtained every
ten years).

526(5) Note: Where there are substantial improvements to the particular unit of
accommodation such that the market rental could be expected to have
increased by at least 10%, the value of the housing benefit must be
determined by reference to the “new” market rental value. A “new”
market rental value must also be determined if alterations have the
effect of reducing the market value by at least 10%.

Example 1

A NSW Agency provides a housing fringe benefit in NSW for 91 days in the FBT
year ended 31 March 2012. That benefit was valued at $5,000 for that period in
that year. The employee pays $2,000 rent.

The statutory annual value is $20,054.94 (i.e. $5,000 x 365 + 91).
The taxable value is $3,000 (i.e. ($20,054.94 x 91 + 365) - $2,000).

Example 2

A NSW Agency provides a housing fringe benefit in Queensland for 182 days in
the FBT year ended 31 March 2012. The provision of that unit of
accommodation over a 91-day period was valued at $5,000 in the FBT year
ended 31 March 2011. The employee pays $4,000 rent.

The statutory annual value is $20,737 (i.e. $5,000 x 1.034x 365 + 91).
The taxable value is $6,340 (i.e. ($20,737x 182 + 365) - $4,000).

Example 3
A NSW Agency provides a housing fringe benefit in NSW for 182 days in the
FBT year ended 31 March 2011.

The provision of that unit of accommodation over a 91-day period was valued at
$5,000 in the FBT year ended 31 March 2005. The employee pays $4,000 rent.
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Year Ended Market Value Indexation Indexed Market
Factor Value
31/3/05 5,000 N/A N/A
31/3/06 1.018 5,090.00
31/3/07 1.015 5,166.35
31/3/08 1.023 5,285.17
31/3/09 1.045 5,523.00
31/3/10 1.068 5,898.57
31/3/11 1.049 6,187.60

s27, MT2021

MT 2025

s60

S65CA

sb9

Therefore, the statutory annual value of the housing benefit for the FBT year
ended 31 March 2011 is $6,187.60 x 365/91 = $24,818.41

The taxable value is $8,375.20 (i.e. ($24,818.41x 182/365) - $4,000).

The market value of the right to occupy a unit of accommodation is basically
the amount of rent that an arm’'s length (that is, an unrelated) tenant would
pay for the right. Accordingly, any associated expenses and onerous
conditions (e.g. a requirement that the employee be on-call) attached to the
housing fringe benefit are disregarded in determining the market value.

The market value of the right to occupy a unit of accommodation can normally
be ascertained by comparing the rent obtained for comparable properties in the
locality.

MT 2025 outlines the ATO’s view on determining the market value of housing
rights generally and valuation issues for specific types of accommodation
(e.g. dormitory housing).

There are a number of housing related reductions available:

50% reduction in the taxable value of remote area housing
assistance applies where a NSW Agency pays or reimburses interest
on a housing loan, sells a house with interest free or low interest
instalments, sells a house below value, reimburses an employee for
expenses connected with a home, or pays or reimburses rent.

A further concession is afforded to certain remote area housing
scheme fringe benefits. This scheme provides for the spreading, or
amortisation, of the taxable value over the duration of the benefit

(in which the benefits are effectively enjoyed).

Where a NSW Agency supplies, or pays for, or reimburses the cost
of electricity, gas or other residential fuel for an employee in a remote
area, the value of the benefit is reduced by 50%.
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S60A Remote area holiday transport reduction - where an employee
s61 working in a remote area is given transport (including

accommodation and meals en-route) provided in connection with a
holiday of three days or more under an award or industry custom, the
taxable value of the fringe benefit will qualify for up to a 50%
reduction.

s47(7) The provision of transport to and from an employee's home base and
a remote area worksite is an exempt benefit (subject to certain
conditions being satisfied).

s61C The taxable value of a housing fringe benefit may be reduced to nil where the
benefit being provided is in respect of temporary accommodation (including the
leasing of household goods) provided to an employee who is required to
permanently move away from their usual place of residence:

in the course of their employment, or
in order to commence employment.

Appendix 4 summarises in a flowchart the provisions in relation to temporary
accommodation provided to an employee relocating.

Such temporary accommodation may be provided in respect of either:

temporary accommodation located at or near the employee’s former
usual place of residence. The concession will only apply where the
temporary accommodation is required because the employee’s former
accommodation is unable to be occupied (for example, because
furniture is being removed or new tenants have moved in). The
accommodation can be provided for a maximum of 21 days (ending on
the day the employee starts work at the new location).

temporary accommodation located at or near the employee’s new place
of employment. The employee must begin to make sustained and
reasonable efforts to buy or lease suitable long term accommodation as
soon as is practical after starting work at the new location. The
concession is limited to an occupancy period that begins seven days
prior to the day when the employee starts work at the new location and
ends when the employee could reasonably be expected to be able to
occupy their new accommodation.

The concession is normally limited to a period of four months except where:

The employee provides the NSW Agency with a declaration detailing the
efforts that are being undertaken to find suitable long term
accommodation (see Appendix 3). This may extend the period to six
months; or

Where the employee:
owned a home at the former location but sold it within six months of
starting work at the new location and during that time was attempting to
buy a new home at the new location and
provides the NSW Agency with a declaration detailing the efforts that

are being undertaken to find suitable long term accommodation (see
Appendix 3. This may extend the period to twelve months.

New South Wales Treasury 7-9



Fringe Benefits Tax Manual tpp
Chapter 7: Housing Fringe Benefits 13-02

In either case, the concession will end before the four, six or twelve months
elapse if the employee ceases to make reasonable and sustained efforts to buy
or lease suitable long term accommodation.

The provision of a housing fringe benefit constitutes a supply of residential
premises. The supply of residential premises by way of lease, hire, or licence
will usually be input-taxed (i.e. the provider of the benefit cannot charge GST in
respect of the supply, nor are they entitled to claim input tax credits on
acquisitions made in the provision of the benefit). No GST is payable on the
supply of this accommodation which means the Type 2 gross-up rate of 1.8692

will apply.

A NSW Agency may be entitled to claim input tax credits for GST paid for
commercial residential premises or short-term accommodation provided to
employees (e.g. hotel accommodation). This will need to be considered in each
particular case. In these circumstances, an input tax credit is available and
therefore the Type 1 gross-up rate of 2.0647 must be applied.

To obtain the benefit of the reductions in taxable value, substantiation (in the
form of a declaration and, usually, documentary evidence) is required to be
provided to the NSW Agency before lodgement of the employer's annual FBT
return.

To obtain the temporary accommodation concession, the employee must

complete a declaration (see Appendix 3) and provide it to the NSW Agency prior
to the FBT return for the relevant year being lodged.
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Aberdeen
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Source: ATO Practice Statement PS LA 2000/6
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Aberdeen
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Source: ATO Practice Statement PS 2000/6
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Sections A and D of the form must be completed plus either of Sections B and C

Temporary Accommodation Relating to Relocation Declaration

Section A

(employee name)

declare that for the purpose of commencing employment with

(name of employer)

at

{Tocality/address of employer)

that | commenced sustained efforts to acquire a long-term place of residence on

(date search commenced).

(complete either Section B or Section C, whichever is applicable, where a period
in excess of four months has elapsed since the search commenced)

Section B

If the employee did not have a proprietary interest in his or her former residence
(where the unit of accommodation is occupied on a date subsequent to
completion of the initial four month search period, but prior to six months after
commencement of the initial search period).

| entered into a contract to permanently occupy a unit of accommodation on

and commenced occupation (on a date

(date)

subsequent to the completion of the initial four month search period but prior to
six months after the commencement of the initial search period)

of the unit of accommodation on ;or

(date)

(where the employee is unable to locate a suitable permanent unit of
accommodation after six months from the commencement of the initial search
period):

as at
(date six months from the commencement of the initial search period)

despite sustained efforts, | have been unable to locate a suitable permanent unit
of accommodation; or
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Section C

If the employee held a proprietary interest in his or her former residence: |
entered into a contract to sell my former residence on

(date within six months of the commencement of the initial search period) either
(indicate whichever is appropriate):

commenced occupation of a unit of accommodation on

(date)

which | intend to occupy as my new long-term residence; or despite sustained
efforts, | have been unable to locate suitable long term accommodation within a
period of 12 months from when my initial search commenced.

Section D

Temporary accommodation at

(address)

was required for the period to

(dates)

solely because | was required to change my usual place of residence in order to
perform the duties of my employment.

(name of employee)

(Signature of employee)

(date)
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(Note — do not use this flowchart for accommodation provided to an employee considered to be living away from home.

Reductions are only available where declarations are held by the employer)

Is there an expense payment/residual fringe benefit relating to a
lease/license of:

a unit of accommodation temporarily occupied by family members; or
Goods primarily for domestic use by family members in relation to

Yes

such accommodation.
# No

Is there a housing fringe benefit where the housing right relate s to
temporary accommodation for family members?

No

¢ Yes

Is the fringe benefit at arm’s length?

+ Yes

NO REDUCTION IN
TAXABLE VALUE

Is the temporary accommodation required solely due to a change in
residence to perform duties of employment?

No f‘

¢ Yes

Is the temporary accommodation at/near the employee’s former usual

No

Is the temporary
accommodation located
near the employee’s new
place of employment?

Yes

place of residence? No

¢ Yes

Taxable value of the above . .

fringe benefits are reduced Was the temporary accommodatlon_ required

t0 il - but limited o a Yes | due to the former usual place of residence No

maximum of 21 davs prior —— becoming unavailable/unsuitable for residence

to commencement )t;f \‘/)vork by the family due to removal/storage or other

at the new location events resulting from the move?
Has the employee made sustained and reasonable efforts to buy/le ase suitable long-
term accommodation, at/before or as soon as practicable after th e date the employee

Yes commenced to perform duties at the new location (ie. the relocation day)?

No

No

———»

Did the employee obtain the right to occupy long-
term accommodation within 4 months from the
relocation day?

Did the employee give the employer an approved
declaration form relating to the relocation, prior to
lodgement of the FBT return?

Yes A reduction in the taxable value of the above fringe Yes
benefits are available for the period from 7 days prior to

the relocation day to the earliest of the following days:

A reduction in the taxable value of the above fringe
benefits are available for the period from 7 days prior to
the relocation day to the earliest of the following days:

Where a contract is entered into to occupy long-term
———Jp»| accommodation — the day on which the employee could 4
reasonably be expected to occupy the accommodation.
or or
If the employee ceased to make a reasonable sustained search
4> for accommodation — the day on which the reasonable sustained 4
search for accommodation ended.
or
or If either the employee or their associate held a proprietary
interest in the employee’s former usual place of residence and v
) entered into a contract for its sale within 6 months after the 4 months after the relocation day.
relocation day and commenced reasonable sustained efforts to
acquire a proprietary interest in accommodation at the new
location —12 months after the relocation day.
or
6 months after the relocation day.
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Ch11- FBT: Please note that the rules in relation to the taxation of living away from home

A Guide for benefits have changed with effect from 1 October 2012. In addition, there

Employers are transitional rules that apply to certain employment arrangements in place

Division 7 prior to 8 May 2012. This chapter has been updated to reflect the rules that
apply from 1 October 2012. This chapter also includes information in respect
of the transitional rules.

A living-away-from-home allowance (LAFHA) fringe benefit is an allowance
paid to an employee as compensation for additional expenses and/or other
disadvantages associated with having to live away from their usual place of
residence in order to perform duties of employment.

Where a payment qualifies as a LAFHA, certain components of the payment
may be exempt from FBT. From 1 October 2012, only some LAFHAs are
concessionally taxed.

s136(1) A LAFHA benefit arises where:

s30 an allowance is paid to an employee by their employer because the
duties of that employment require the employee to live away from
his or her normal residence; and

the allowance is made to compensate the employee for expenses
incurred in relation to this period which relate to either:

- additional non-deductible expenses (e.g. meals, phone calls to
home, laundry, rent); or

- additional non-deductible expenses and other additional
disadvantages suffered (e.g. meals, rent, plus compensation for
isolation).

Certain types of payments are not considered to be LAFHAs. These include:

direct reimbursements of expenses incurred by the employee
travel allowances

relocation allowances

board fringe benefits

housing fringe benefits.

The allowance must be paid in respect of additional non-deductible expenditure
to be incurred by the employee (usually accommodation and meals at the
temporary job location) AND for other disadvantages that are not necessarily
pecuniary in nature (such as remoteness or changed lifestyle). An allowance
that is intended only to compensate for disadvantages will not be regarded as a
LAFHA.

As the payment is intended to be an allowance it should be based on some
reasonable estimate of expenses and disadvantages which will be incurred by
the employee. It is possible that a payment of an allowance which bears no
relationship to expenditure likely to be incurred in an employee’s particular
circumstances could be regarded by the Commissioner as not constituting a
LAFHA, in which case it will be treated as salary and wages.
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MT 2030 In general, an employee will be considered to be living away from their usual
place of residence when:

there is a change of job location (and the family may follow);
the employee intends to return to their original location after time away;
the period away exceeds 21 days (ATO ‘rule of thumb’).

For an employee to be living away from home for FBT purposes, they would
be living away from their usual place of residence in order to perform their duties
of employment. The employee would have remained at their usual place of
residence but for the temporary change in their job location. For example:

construction workers living in camps, barracks or huts;
trainee employees (e.g. teachers) who are living away from home in
order to undergo training courses of an extended duration.

An employee is generally not considered to be living away from their usual
place of residence in the following situations:

they are itinerant workers who are required to follow the job around or
required to transfer regularly (for example, members of construction
gangs, police officers, school teachers, etc.);

employees on short term training courses (considered to be travelling);

employees who do not change job locations, but simply travel in order
to carry out the requirements of the job;

an employee who is away from home for less than 21 days.

There is an important distinction to be made between living away from home,
relocation and travelling. This is a question of fact.

A person who is travelling on business does not generally change their place
of residence. They are usually only away from their residence in order to
perform some part of their employment duties. For example, the following
employees are travelling on business and not living away from home (LAFH):

an employee who is away from home for two weeks in Wollongong to
perform an internal audit review on a branch of the agency.

an employee who is asked to move from Newcastle to Sydney to assist
with a staff shortage for three weeks. As the employee’s spouse is not
working, they also travel with the employee.

When an employee has relinquished their usual place of residence in another
location (within Australia or in another country) and intends to stay in the new
location indefinitely, they are considered to have relocated.

An employee is either LAFH or relocated, the employee cannot be both, as the
two concepts are mutually exclusive.
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The following scenarios illustrate the concept of relocation:

an employee who worked for a NSW Agency accepts a permanent
position with the Victorian Public Service. The position requires that
the employee move to Melbourne.

an employee takes up a non- fixed term contract with another NSW
Agency. The place of employment is Newcastle where the employee
moves with their family from Sydney.

a department moves from Sydney to Albury. In order to retain his or
her position, the employee moves with their family. The employee
retains their home in Sydney as they consider it a good ongoing
investment.

The LAFHA benefit arises at the time the employer makes the payment,
regardless of the period the payment relates to.

A LAFHA may be paid for both international and domestic transfer situations
where the employee moves away from their usual place of residence for a finite
period for the purposes of working. Generally, all LAFHA paid from 1 October
2012 are subject to FBT except where certain conditions are satisfied or where
the transitional rules apply.

The taxable value of LAFHA paid after 1 October 2012 may be reduced (by
actual accommodation and/or food and drink expenses incurred) for the first 12
months that the employee is required to live away from home if all the following
conditions are satisfied by the employee:

maintains a home in Australia at which the employee usually resides
and is available for his/her immediate use and enjoyment during that
period;

can substantiate all expenses incurred on accommodation (if the
LAFHA is paid to cover accommodation expenses);

can substantiate all expenses incurred on food and drink in accordance
with the requirements of TD 2013/4 (if the LAFHA is paid to cover food
and drink expenses); and

provides a declaration in the approved form (refer to section 8.13).

(Refer to section 8.6 for information regarding the reductions available).

s31C To maintain a home in Australia, the employee must satisfy all three conditions:

have an ownership interest in the home (or the employee’s spouse has
an ownership interest in the home);

the home must be available for the employee’s immediate use and
enjoyment at all times while he/she is living away from it; and

the employee must expect to resume living at that home when the
employee returns.
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Generally adult children who live in a family home do not have an ownership
interest in the home. Consequently, the LAFHA concessions would not apply to
an employee if they are classified as an adult child and the employee is required
to live away from home for work purposes.

In order for a home to be available for the immediate use and enjoyment at all
times, the employee:

cannot rent out or sub-let the home while they are living away from it;

must incur the ongoing costs of maintaining the home such as
mortgage payments, rental payments, rates, utility bills; and

must be able to return to the home at any time to take up immediate
occupancy.

s31D The maximum period for which a LAFHA reduction/concession can be claimed
is 12 months for both international transfers and domestic transfers (unless an
employee’s circumstances and intentions change prior to the end of this time
period).

An employer may pause the 12 month period because the employee returns to
their normal home when they are taking leave, such as annual, long service or
sick leave.

A new 12 month period can start if an employee’s work location changes, e.g.
an employee moves from one location to another location to perform their duties
and both locations are not where the usual place of residence is located nor
easily accessed.

Special rules apply to employees who are working on a fly-in fly-out (FIFO)/
s31E drive-in drive-out (DIDO) basis and who receive a LAFHA. Generally, the

taxable value of a LAFHA provided to these employees will be reduced by

actual accommodation and/or food or drink expenses incurred and they:

do not have to maintain a home in Australia for their own use and
enjoyment; and

the reduction is not limited to a 12 month period.

However the employee must still:
substantiate the expenses incurred on accommodation and food or
drink (if the food or drink expenses are more than the Commissioner’s

reasonable amounts); and

provide a declaration relating to living away from home (refer to
section 8.13).

For FIFO and DIDO status, all of the following conditions must be satisfied:

the employee works for a number of days on a regular and rotational
basis and has a number of days off that are not the same days in
consecutive weeks, such as a standard five day working week and
weekend.

the employee returns to the employee's normal residence during the
days off.
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it is customary in the industry for employees performing similar duties
to work on a rotational basis and return home during days off and the
work duties continue to be undertaken by other employees on a
rotational basis while any particular employee is on their days off.

it is unreasonable to expect the employee to travel to and from work
and the usual residence on a daily basis given the locations of the
employment and their home.

it is reasonable to expect that the employee will resume living at the
usual residence when the employment duties no longer require them to
live away from home.

Transitional rules apply to employment contracts that were in place before
7.30pm (AEST) on 8 May 2012.

8.5.5.1 Permanent residents

The requirement to maintain a home in Australia and the 12 month limit for
claiming LAFHA concessions do not apply until 1 July 2014 if the employee is a
permanent resident and:

they have an employment contract in place before 7.30pm on 8 May
2012; and

the employment contract has not been materially varied or renewed
between 8 May 2012 and 30 September 2012.

If there is a material variation or a renewal that fundamentally changes the
employment contract between 1 October 2012 and 1 July 2014, the rules about
maintaining a home in Australia and the 12 months limit apply from the date of
the change or renewal.

8.5.,5.2  Temporary or foreign residents

The 12 month limit for claiming LAFHA reductions does not apply until 1 July
2014 for temporary or foreign residents who:

have an employment contract in place before 7.30pm on 8 May 2012;

the employment contract was not materially varied or renewed between
8 May 2012 and 30 September 2012; and

are maintaining a home in Australia for their immediate use and
enjoyment at all times.

If there is a material variation or a renewal that fundamentally changes the
employment contract between 1 October 2012 and 1 July 2014, the 12 months
limit for claiming LAFHA reductions applies from the date of the change or
renewal.

A material variation does not include:
an annual salary review;

an employee who receives a promotion and the underlying terms of the
engagement contract remain the same;

an annual adjustment to reflect annual adjustments to the food
component of a LAFHA.
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s31H
s136(1)

s136(1)

s31H
$136(1)

The taxable value of a LAFHA is generally the amount of the allowance
actually paid. However, as discussed in 8.5, there are certain employment
arrangements that allow for reductions in the taxable value of a LAFHA. In
these instances, the taxable value of a LAFHA is the amount of the
allowance actually paid reduced by:

the exempt accommodation component; and/or

the exempt food component.

The exempt accommodation component is so much of the accommodation
component as is equal to the total of the expenses that are incurred by the
employee for that accommodation where the accommodation is for the
employee and members of the employee's family for the period the employee
is required to live away from his/her usual place of residence. To be eligible
for a reduction, the employee must provide the employer with documentary
evidence/declaration to substantiate the accommodation expenses actually
incurred for that period (refer to 8.12).

The exempt food component is the amount of the food component that
equals the food or drink expenses actually incurred by the employee and
members of the employee's family for the period they are required to live
away from their usual place of residence minus the applicable statutory food
total.

There is a requirement for the employee to substantiate all of the actual food
or drink costs incurred for that period, if the food or drink expenses are more
than the Commissioner’s reasonable amounts.

The Commissioner has issued TD 2013/4 which sets out the amounts that
the Commissioner considers reasonable for food and drink expenses
incurred by employees receiving LAFHA for the FBT year commencing on
1 April 2013. The Commissioner has provided reasonable food amounts
where the employee is living in a location within Australia and for overseas
locations.

If an employee incurs expenditure on food and drink (and the employer
provides an allowance to compensate for the cost of that food and drink) that
is equal to or less than the reasonable amount shown within TD 2013/4 then
no substantiation is required by the employee and the employer is entitled to
reduce the taxable value of the LAFHA by the exempt food component.

If however the employee incurs expenditure on food or drink (and the
employer provides an allowance to compensate for the cost of that food or
drink) which is in excess of the Commissioner’s reasonable food component,
then the employee must provide substantiation for all food and drink costs.
Where the appropriate substantiation is not provided, the employer will be
subject to FBT in respect of any excess paid to the employee over the
reasonable amount (exempt food component).
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The FBTAA assumes that an employee would normally spend a certain amount
on food when not living-away-from-home. This amount is referred to as the
applicable statutory food total and is subject to FBT if the meals component of
the allowance is designed to cover total food costs and not just additional food
costs. Only the amount of the food component over and above the amount
assumed to be normally spent on food can be treated as exempt.

The amount assumed to be normally spent on food is set at $21 per week per
child under 12 years old at the start of the FBT year and $42 per week per
adult. Thus, a $233 per week food component of a LAFHA designed to cover
total food paid to a single adult would only attract a $191 exemption (i.e. $233 -
$42).

The reasonable food and drink components for employees living within Australia
are included in TD 2013/4 as follows:

TD 2013/4 Amount per week

One adult $233/week
Two adults $350/week
Three adults $467/week
One adult and one child $292/week
Two adults and one child $409/week
Two adults and two children $468/week
Two adults and three children $527/week
Three adults and one child $526/week
Three adults and two children $585/week
Four adults $584/week

In relation to larger family groupings, the ATO will accept additional food
components based on the above figures plus $117 for each additional adult and
$59 for each additional child.

It should be stressed these amounts are not the amounts which are exempt. To
ascertain the exempt amount, the statutory food amounts must be deducted.
For example, if the family comprises two adults and two children, the amount
which would be exempt would be $344 (i.e. $468 — [(2 x $42) + (2 x $21)]).

TD 2013/4 also sets out reasonable food and drink components for employees
living overseas.

It is the employer's responsibility to determine and substantiate the reasonable
cost of food and drink that the employee would have incurred while living away
from home, given their particular circumstances. If an employer is seeking to
use higher amounts than the rates above, independent confirmation should be
sought to ensure that the rates used are reasonable. Please note that the
reasonable food and drink amounts outlined in TD 2013/4 will be updated by the
ATO on an annual basis.
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The GST does not affect the taxable value calculation of a LAFHA fringe benefit.
The Type 2 gross-up rate of 1.8692 (1.8868 from 1 April 2014) always applies to
LAFHA because there are no input tax credits available in relation to the
payment of the LAFHA.

For each situation below:

calculate the taxable value of any fringe benefits provided during the
year ended 31 March 2014;

specify what documentation, if any, is required.

Jack normally works in Sydney and is seconded to Newcastle from 1 January
2013 to 30 June 2013. In addition to paying him a salary of $5,000 per month,
the Agency pays him a monthly allowance of $1,000 as an inducement to take
up the secondment. Jack pays $600 per month renting a unit and estimates
that he spends $600 per month on food.

The allowance does not fit the definition of a LAFHA as it not designed to
compensate Jack for any disadvantages suffered as a result of the temporary
change of his employment location. On the contrary, the allowance has
specifically been provided as an inducement to take up the secondment. In this
situation, the allowance will be assessable salary and wages and it will be
subject to PAYG withholding and included on Jack’s payment summary.

Karen, a teacher in the United States, was sent to work in Australia for a NSW
Agency on a two-year work visa. Under the agreement, Karen was entitled to
receive a food allowance of $155 per week. This allowance was calculated as
follows:

Estimated gross food expenses for Karen,

her husband, and 2 children (aged 15 and 10 years) $280
less: adjustment for normal food costs in US ($125)
Total amount of allowance 155

Karen does not maintain a home in Australia for her use and enjoyment hence
the entire food allowance paid is subject to FBT.

William’s usual place of residence is in Sydney and he is required to live away
from home in Melbourne for 6 months to perform his employment duties. During
the FBT year commencing 1 April 2013, the NSW Agency pays him $250 per
week to compensate for the expenses that he incurs on food and drink while he
is required to live away from home.

If the NSW Agency’s policy is to compensate employees for all food costs, then
if William maintains the appropriate substantiation (i.e. receipts, invoices etc.)
for all food costs, the NSW Agency will be subject to FBT on $42 per week only.
If no substantiation is maintained, then the NSW Agency will be subject to FBT
on $42 per week and $59 per week which is the amount in excess of the exempt
food component (i.e. $250 — ($233 — $42)).
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s63

s21

If the NSW Agency’s policy is to compensate employees for additional food
costs only, then if William maintains the appropriate substantiation (i.e. receipts,
invoices etc.) for additional food costs, the NSW Agency will not be liable to FBT
in respect of the LAFHA. If no substantiation is maintained, then the NSW
Agency will be subject to FBT on $59 per week, which is the amount in excess
of the exempt food component (i.e. $250 — ($233 — $42)).

Rather than paying a cash LAFHA while an employee is required to live away
from their usual place of residence, a NSW Agency (the employer) may provide
accommodation and/or food to the employee, or they may reimburse the
employee for these expenses. In these instances, although the benefits must
be valued by reference to the valuation rule for the particular type of benefit, the
FBT liability is essentially the same.

The following reduction and exemptions may apply in these circumstances.

Rather than paying a cash LAFHA while an employee is required to live away
from their usual place of residence, a NSW Agency (the employer) may
reimburse the employee’s food costs (giving rise to an expense payment
fringe benefit), or provide the food to the employee (giving rise to a property
fringe benefit).

The taxable value of the expense payment fringe benefit or property fringe
benefit may be reduced to the equivalent of $42 per week for each adult and
$21 per week for each child for a maximum period of 12 months (refer to
section 8.5.3) if the NSW Agency can show that:

the employee satisfies the conditions to be eligible for concessional
FBT treatment i.e. maintains a home in Australia (refer to section 8.5.2)
and meets the 12 months requirement (refer to section 8.5.3); and

the appropriate declaration and substantiation is obtained from the
employee (refer to section 8.12 and 8.13).

Rather than paying a cash LAFHA while an employee is required to live away
from their usual place of residence, a NSW Agency may prefer to reimburse
the employee for the accommodation expenses or pay these expenses on
behalf of the employee (i.e. as an expense payment fringe benefit). In these
circumstances, when a NSW Agency (the employer) can show that:

the accommodation is required solely because the employment
duties of the employee require them to live away from home;

the employee satisfies the conditions to be eligible for concessional
FBT treatment i.e. maintains a home in Australia (refer to section
8.5.2) and meets the 12 months requirement (refer to section 8.5.3);
and

the appropriate declaration and substantiation is obtained from the
employee (refer to section 8.12 and 8.13);

then the Agency’s payment is an exempt benefit.
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s47(5) Where an employee, who is required to live away from their usual place of
residence in order to perform their employment duties, is provided with the
use of a unit of accommodation, such use may be treated as an exempt
benefit when the NSW Agency (the employer) can show that:

the accommodation is required solely because the employment
duties of the employee require them to live away from home;

the employee satisfies the conditions to be eligible for concessional
FBT treatment i.e. maintains a home in Australia (refer to section
8.5.2) and meets the 12 months requirement (refer to section 8.5.3);
and

the appropriate declaration is obtained (refer to section 8.13) from
the employee.

S58E

Where a NSW Agency provides an employee with a household goods
leasing benefit (i.e. leases goods on behalf of an employee or reimburses an
employee for the cost of goods that the employee leases); and:

the goods are primarily for domestic use by, and in connection with
accommodation for, the employee and their family; and

either an expense payment fringe benefit or a residual benefit in
respect of accommodation is also provided to the employee in the
same FBT year;

then the household goods leasing benefit is an exempt fringe benefit.

s47(7) A special exemption is provided for “fly-in fly-out” arrangements for
employees whose usual place of employment is at sea on an oil rig or other

PS LA installation, or at a remote location.

2000/6
Where these employees are provided with residential accommodation at or
near their work site on working days and are returned to their usual
residence on days off. The provision of transport to and from their home is
exempt from FBT if it would be unreasonable to expect the employee to
travel to and from work on a daily basis.

On 3 November 2011 legislation was enacted that extends the exemption
from FBT for travel between home and work sites for fly-in fly-out employees
working in remote locations overseas (subject to certain conditions being
met). The change removes the possibility of double taxation of fly-in fly-out
benefits received by Australians working in remote locations overseas.
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s31G

s31G

Certain substantiation requirements must be met, in order for a NSW Agency

(the employer) to be eligible for the reduction in taxable value of certain LAFHA
and expense payment fringe benefits (in respect of accommodation and/or food
and drink provided to employees who are classified as living away from home).

Accommodation expenses of employees classified as living away from home
must be substantiated in full, regardless of the amount. The employee must
provide the NSW Agency (the employer) with either:

documentary evidence of the expenses (e.g. lease agreement,
mortgage documents, credit card statements, bank statements, tax
invoices); or

a declaration about the expense in the approved form (whilst retaining
documentary evidence for a period of five years)

If the employee’s food or drink expenses are more than the Commissioner’s
reasonable amount, then all of their food or drink expenses incurred must be
substantiated in full. The employee must provide the NSW Agency with either:

documentary evidence of the expenses (e.g. tax invoices, credit card
statements, bank statements); or

a declaration about the expense in the approved form (whilst retaining
documentary evidence for a period of five years) .

If the food or drink expenses are less than the Commissioner’s reasonable
amount, the employee does not have to substantiate any of the expenses.
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s31F

tpp

In order for a NSW Agency to access the tax concessions applicable to certain
living away from home benefits employees must provide declarations about

living away from home.

The declaration must be in the approved form and this will vary depending on

whether the:

employee maintains a home in Australia at which they usually reside
and the fringe benefit relates to the first 12 month period

transitional rules apply and the employee either is not required to
maintain a home in Australia and/or the 12 month limit does not apply

employee is working on a fly-in fly-out or drive-in drive-out basis

employee’s food or drink expenses are more than the Commissioner’'s
reasonable amount and they have not provided documentary evidence
of the accommodation expenses and/or the excess food and drink

expenses.

Situation

ATO Declaration Form

Employee received a LAFH allowance
or benefit before 1 October 2012

Employee is a permanent resident
who qualifies for the transitional rules
from 1 October 2012

Living-away-from-home declaration

(refer to Appendix 1)

Employee received a LAFH allowance
or benefit from 1 October 2012 and
they are required to maintain a home
in Australia at which they usually
reside and the fringe benefit relates to
the first 12 month period

Living-away-from-home declaration —
employees who maintain an
Australian home

(refer to Appendix 2)

Employee received a LAFHA from
1 October 2012 and chooses to
provide the employer with a
declaration about their
accommodation and food or drink
expenses

Living-away-from-home declaration —
employee related expenses

(refer to Appendix 3)

Employee received a LAFH allowance
or benefit from 1 October 2012 and
works on a FIFO or DIDO basis

Living-away-from-home declaration —
employees who fly-in fly-out or drive-
in drive-out

(refer to Appendix 4)

Generally, the employee must give the NSW Agency (the employer) the
applicable declaration before the date of lodgement of the FBT return for the

year in which the benefit was provided.
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APPENDIX 1 - Living away from home declaration
— from 1 October 2012 under transitional rules

’ (Name of employee)

Day Month  Year Day Month  Year

declare that from to

| was required to live away from my normal residence in order to perform the
duties of my employment and | expect to resume living at my normal residence
when my living-away-from-home period ends.

During that period, my normal residence was

(Address of employee)

The nature of that residence was

During the period, | actually resided at the following addresses

(State the address of each place where you actually resided during the period stated above)

Signature:

Date:
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APPENDIX 2 - Living away from home declaration
- employees who maintain an Australian home

' (Name of employee)

declare that the address | usually reside at in Australia is

(Address of employee)

Either myself or my spouse have an ownership interest in the unit of
accommodation located at the address stated above. This residence continues
to be available at any time for my immediate use and enjoyment during the
period that the duties of my employment require me to live away from it and
where | expect to resume living when that period ends; and

Day Month  Year Day Month  Year

from to

when the duties of my employment required me to live away from where |
usually reside when in Australia, | actually resided at the following address(es)

(State the address of each place where you actually resided during the period stated above)

Signature

Date:
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' (Name of employee)

Day Month  Year Day Month  Year

declare that from to

I have incurred the following expenses for which a living-away-from-home
allowance fringe benefit has been provided

1. Accommodation

The total amount of accommodation expenses which | can substantiate with

documentary evidence is $ (including accommodation
expenditure for all eligible family members living with me during the above
period).

2. Food or drink

| have incurred expenses which exceed the amount that the Commissioner of
Taxation considers reasonable for the above period. The total amount of my
food or drink expenses which | can substantiate with documentary evidence is
$ (including food or drink expenditure for all eligible
family members living with me during the above period).

Note: You must retain documentary evidence of these expenses for a period of
five years starting from the declaration date.

Signature

Date:
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APPENDIX 4 - Living away from home declaration
- employees who fly-in fly-out or drive-in drive-out

(Name of the employee)

declare that my usual place of residence is

(Address of employee)

| expect that | will resume living at my normal residence when my duties of
employment no longer require me to live away from that place; and

Day Month  Year Day Month  Year

from to ,

when the duties of my employment required me to live away from where |
usually reside, | actually resided at the following address(es)

(State the address of each place where you actually resided during the period stated above)

Signature

Date:
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Ch13-FBT: Aboard fringe benefit arises in certain circumstances where an employee
A Guide for or an associate of an employee is provided with meals and accommodation.
Employers The benefit is the provision of the board meal. The accommodation is
generally considered to be a housing fringe benefit.
Div 9
s136(1) A board fringe benefit will arise when the following conditions are satisfied:
s35 there is an entitlement under an industrial award or other employment

PS LA 2000/6

s58ZD

arrangement for the employee to be provided with a least two meals a
day

the meal is supplied by the NSW Agency, and

the meal is supplied and prepared on the NSW Agency’s premises or on
a worksite or near the place where the employee works.

Board meals provided on a working day to employees of a primary producer
in a remote area are exempt from FBT, provided the provision of the meal
does not amount to a meal entertainment benefit. Such meals provided to
the employee’s associates are also exempt.

Provision of the following meals will generally be considered board fringe
benefits:

meals provided to farm hands in non-remote areas

meals provided in a dining facility of a remote construction site, oil rig or
ship

meals provided to a live-in housekeeper
meals provided to a resident teacher at a boarding school
Note: Where a NSW Agency contracts an employee’s services to another
person who provides the employee with board meals on their premises,

the meals are board fringe benefits and the NSW Agency still has the
FBT liability.
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Provision of the following meals will generally not be considered board fringe
benefits (but may be tax-exempt body entertainment fringe benefits):

meals provided at a party, reception or social function

meals provided at a dining facility open to members of the general public
(except where the employees concerned are employees of a restaurant,
hotel etc.)

meals provided in a facility primarily used by a particular recipient
refreshments of a sustenance nature, such as morning and afternoon teas

meals provided by employees of primary producers in remote areas.

s36 The taxable value of a board fringe benefit is:
$2 per meal per adult; and
$1 per meal per child under 12 years old at the start of the FBT year,

reduced by the amount (if any) of the employee’s after-tax contribution
made towards this benefit.

s37 The taxable value of a board fringe benefit can be further reduced by the
application of the otherwise deductible rule.

The otherwise deductible rule only applies to items that would have been fully
deductible to the employee had they not been reimbursed for the expenditure or
had it not been discharged on their behalf.

Where a benefit is only partly business or employment-related, the reduction
which can be made to the taxable value of the benefit will depend on whether
the amount of expenditure which was reimbursed or discharged by the employer
(where this is less than 100% of employee's expenditure), was designed to
cover only the business-related component of the expenditure.

The use of the “otherwise deductible” rule must be supported by the relevant
declaration. This documentation is needed to substantiate the extent to which
the purchase price of the property would have been “otherwise deductible” to the
employee. The declaration must be in an approved format and must be
provided to the Agency by the employee concerned prior to the FBT return for
that year being lodged. An example of an employee declaration is attached

(see Appendix 1).

GST does not affect the taxable value calculation of a board fringe benefit
because the taxable values are calculated using statutory amounts, rather than
the cost incurred in providing the board meals. As there are no input tax credits
that the NSW Agency is entitled to claim, the Type 2 gross-up rate of 1.8692
always applies.
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APPENDIX 1
Otherwise deductible declaration

I, on behalf of:
(name of person authorised to make declaration)

, declare that the benefits described

(name of employer)

below, and provided during the FBT year from 1 April to

31 March are payments or reimbursements of expenses which,
under the ‘otherwise deductible’ rule, would have a taxable value of nil.

(show sufficient detail to enable identification of the relevant benefits)

Signature:

Date:
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Chl5 - FBT: A Entertainment is one of the most complex concepts in relation to
Guide for determining whether a fringe benefits tax liability exists. This is particularly
Employers so for employers in the public sector such as NSW Agencies.

Entertainment provided to employees and their associates is subject to
fringe benefits tax (FBT) but difficulties arise with the following issues:

What constitutes “entertainment”?

What is the appropriate treatment?

What are the specific issues for the public sector?
The provision of entertainment can include:

food, drink or recreation

accommodation or travel provided in connection with, or to facilitate the
provision of such entertainment.

There is no single category of “entertainment fringe benefits” and benefits
associated with providing entertainment may give rise to different types of fringe
benefits depending on the circumstances under which the entertainment is
provided. The different types of fringe benefits that may arise include:

expense payment fringe benefits

property fringe benefits

residual fringe benefits

tax exempt body entertainment fringe benefits
meal entertainment fringe benefits.

Where a benefit falls within a specific FBT provision (e.g. tax exempt body
entertainment) then the taxable value of the benefit is determined under that
specific provision rather than the more general provisions (e.g. expense
payment and property fringe benefits).

The provision of entertainment is treated differently in the public sector when
compared to the private sector. The reason for this difference in the treatment
of fringe benefits is related to the interaction between the ITAA and the FBTAA
and to the concept of the “deductibility” of entertainment expenditure.

A specific regime in relation to entertainment fringe benefits applies to the public
sector such that “non-deductible” entertainment expenditure provided by NSW
Government Agencies to employees and their associates are classified as
“tax-exempt body entertainment fringe benefits”. The “non-deductible”
entertainment expenditure for a tax-exempt body is the amount that would have
been non-deductible for income tax purposes if the employer had been subject
to income tax.

It is important to realise that certain exemptions from FBT which are available to
the private sector are of no consequence to the public sector.
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The two most common situations where the public sector will be treated
differently from the private sector in respect of the provision of entertainment
expenditure are:

where meals are provided to employees and consumed on employer’s
premises — these will be exempt from FBT for the private sector but subject
to FBT for the public sector

in relation to exemptions for minor benefits — additional conditions imposed
on the public sector mean that these exemptions are more limited and
more difficult to ‘claim’ in the public sector.

For example, meals provided to employees and consumed on the business
premises of an employer constitute property fringe benefits in the private sector.
Section 41 of the FBTAA provides an exemption for a property fringe benefit
provided to, and consumed by, the employee on a working day on the business
premises of the employer. In the public sector, however, this expenditure is
generally classified as a “tax-exempt body entertainment”.

The section 41 exemption is not available to tax-exempt employer fringe
benefits, which results in the different outcome for the public sector. NSW
Agencies should bear in mind that most media articles about the FBT treatment
of entertainment concentrate on the private sector only. It can be dangerous to
rely on them without understanding the differences between public and private
sector entertainment.

TR 97/17 The table at Appendix 2 provides a checklist of the circumstances in which
specific expenditure incurred will be considered to be entertainment for FBT
purposes.

Diagram 10.2.1 summarises the decision making process that needs to be
followed in the public sector in order to be able to identify and value
entertainment fringe benefits:

Has “entertainment” been provided? No

\ 4

Has another type of

W Yes fringe benefit been
No - provided?
Is it “non-deductible” entertainment expenditure? g
* Yes
Tax Exempt Body Entertainment
Is it “meal entertainment”? No -
>
v Value in accordance
¥ Yes No with the tax-exempt body
Has an election been made to value > entertainment fringe
as meal entertainment? benefits requirements
i.e. Actual Cost
* Yes

Choice of valuation method

.

| Taxable Value

v v

50/50 Split 12 Week Register
(Election) (Election)
50% of total % of total meal
meal entertainment expenditure,
entertainment where % based on a
expenditure register maintained for a
12 week period
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s32-10 ITAA
97

TD 94/55

IT 2675

TR97/17

For the purposes of the FBTAA, “entertainment” is defined as:

entertainment by way of food, drink or recreation (including amusement,
sport or similar leisure-time pursuits)

accommodation or travel provided in connection with (or to facilitate the
provision of) such entertainment.

Due to the subjective nature of the term, it is often difficult to determine when
“entertainment” has been provided and therefore, whether a fringe benefit
exists.

The provision of food or drink is the provision of property. In determining
whether providing an item of property constitutes entertainment, regard
should be had to all the circumstances. In particular, regard should be given
to the character of the entertainment to be derived from the item of property
provided. An objective consideration of the circumstances in which food or
drink is provided is necessary to determine whether it constitutes
entertainment.

For example, business lunches with drinks, cocktail parties and staff social
functions are viewed as entertainment. Entertainment is also provided by way of
access to sporting or theatrical events, sightseeing tours, holidays and the like.

Conversely, providing morning or afternoon teas and light meals, such as

sandwiches or other “finger food” with soft drinks during a working lunch is
not considered to be the provision of entertainment.

Meal entertainment is a particular type of entertainment expense. Importantly,
recreation entertainment is not meal entertainment and therefore cannot be
valued under the meal entertainment provisions of the FBTAA.

The definition of “entertainment” contained in section 32-10 of the ITAA 97
and adopted by the FBTAA in the definition of entertainment in s136(1), does
not prescribe that entertainment occurs every time food or drink is provided.

To determine when the provision of food or drink results in entertainment,
NSW Agencies should consider the following four criteria:

What type of food or drink is provided?

When is the food or drink being provided?

Where is the food or drink being provided?

Why is the food or drink being provided?
These factors should be considered collectively and in terms of a continuum,
such that the more characteristics a particular item/event possesses that are
representative of entertainment, the more likely it is to be considered to be

entertainment for FBT purposes.

These factors are discussed further below.
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Morning and afternoon teas and light meals are not considered to be
entertainment by the ATO. If light meals become more elaborate, they bear
more entertainment characteristics and there is a greater likelihood of
entertainment arising from the consumption of the meal. If alcohol is provided
with these events, the ATO deems this to be of the nature of entertainment
(IT 2675)

The ATO considers that the provision of food and drink during the work day,
during overtime and while the employee is travelling is less likely to have the
character of entertainment. In the majority of these cases food provided is for
sustenance purposes rather than for entertainment purposes.

Food and drink which is provided on the business premises of a NSW Agency
or at the employee's usual place of employment is less likely to have the
characteristics of entertainment than that provided in a restaurant. However as
discussed above at paragraph 10.2, the section 41 exemption for property
provided to, and consumed by, the employee on the employer’s business
premises is unavailable for tax-exempt employer fringe benefits.

Food and drink provided for the purpose of refreshment or sustenance does not
generally have the characteristics of entertainment. Food and drink provided at
a social function will have the characteristics of entertainment.

Food or drink which is determined by these criteria to constitute entertainment is
taken to be ‘meal entertainment’.

Note: The ATO has issued Taxation Ruling TR 97/17 which looks at the
concept of entertainment as it relates to the provision of food and beverages.

TR97/17 Determining the treatment of meal expenditure incurred while employees are
travelling for business purposes also relates to what is provided and why.

Where an employee is travelling for a business-related purpose and consumes
a meal, in the absence of supplementary entertainment, the meal is considered
to be sustenance and not entertainment. It will not be subject to FBT.

Appendix 2 provides a checklist of the circumstances where specific meals are
considered entertainment and may create a liability for NSW Agencies as
tax-exempt bodies.

s35 Meals provided by a NSW Agency to an employee or associate may be
deemed to be a “board benefit’. In general terms, a board benefit is the
provision of a “board meal” to an employee or an associate of an employee,
who also is entitled to be provided with residential accommodation as their
usual place of residence.

Board meals are not entertainment. Generally, Division 9 of the FBTAA
provides that meals which qualify as “board meals” have their taxable value for
FBT purposes ascertained in accordance with specific concessional valuation
rules. Refer to Chapter 9.
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Various reductions in the taxable value of entertainment fringe benefits are
available for certain “deductible” entertainment expenditure listed in sections
32-20 through to 32-50 of the ITAA 97. As these expenses are “deductible”,
they fall outside the tax-exempt entertainment fringe benefit requirements and
are classified as other types of fringe benefits.

Depending on the circumstances, “deductible” entertainment expenditure may
result in an exempt property fringe benefit (section 41) and/or may result in the
taxable value being reduced to nil, in accordance with the otherwise deductible
rule.

The following are examples of “deductible” entertainment expenditure:
provision of food and drink at an “in-house dining facility”
provision of food and drink at a “dining facility”
provision of food and drink at a “seminar”

provision of food and drink to an employee pursuant to an industrial
agreement relating to overtime. (The payment of a meal allowance to
employees under an award is not entertainment, nor is it entertainment
where it takes the form of an allowance that is included in the employee's
assessable income).

In addition, other exemptions include:

provision of entertainment in respect of “minor fringe benefits”

provision of entertainment where “other miscellaneous exemptions” apply.
Each of the terms mentioned above are defined below.

s24 The otherwise deductible rule only applies to items that would have been fully
deductible to the employee had they not been reimbursed for the expenditure
or had it not been discharged on their behalf.

Where a benefit is only partly business or employment-related, the reduction
which can be made to the taxable value of the benefit will depend on whether
the amount of expenditure which was reimbursed or discharged by the employer
(where this is less than 100% of employee's expenditure), was designed to
cover only the business-related component of the expenditure.

The use of the “otherwise deductible” rule must be supported by the relevant
declaration. This documentation is needed to substantiate the extent to which
the purchase price of the property would have been “otherwise deductible” to the
employee. The declaration must be in an approved format and must be
provided to the Agency by the employee concerned prior to the FBT return for
that year being lodged. An example of an employee declaration is attached
(see Appendix 3).
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s32-55 ITAA  An “in-house dining facility” is defined to mean a canteen, dining room or
97 similar facility which is:

located on property occupied by a NSW Agency

operated mainly for providing food or drink to employees of the NSW
Agency

is not open to the public.

Expenditure in relation to the provision of food or drink to employees and
non-employees in an in-house dining facility is “deductible” entertainment
expenditure and therefore not subject to FBT.

s32-60 ITAA A “dining facility” is defined to mean:
97

a canteen, dining room or similar facility; or
a cafe, restaurant or similar facility;
located on property occupied by a NSW Agency.

Provision of food and drink by the NSW Agency to employees (other than in
relation to parties and social functions) whose employment consists of, or
consists principally of, duties to be performed in connection with an eligible
dining facility (e.g. waiters, cooks), is “deductible” entertainment expenditure and
therefore not subject to FBT.

s32-65 ITAA  To meet the definition of a “seminar”, the following conditions must be met:
97
there must be a conference, convention, lecture, meeting, award
presentation, speech, question and answer sessions, training session or
educational course

it must have a continuous duration of four hours or more (not including
breaks for meals, rest or recreation)

the seminar cannot be for the sole or dominant purpose of enabling
discussions on the affairs of a NSW Agency

the sole or dominant purpose of the seminar must not be the promotion or
advertising of the business or the goods and services of the NSW Agency

the sole or dominant purpose of the seminar must not be for the provision
of entertainment.
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s58P

A “training seminar” is a seminar that fulfils the requirements outlined above for
“seminars”, but in addition:

is organised by or on behalf of a NSW Agency solely for training employees
in matters relevant to a NSW Agency's business, and/or enabling
employees to discuss general policy issues relevant to the internal
management of a NSW Agency; and

is conducted in conference facilities operated by a business operation
unrelated to a NSW Agency.

Provision of food, drink, accommodation or travel to an individual that is
reasonably incidental to the individual attending a “seminar” that goes for at
least 4 hours is “deductible” entertainment expenditure and therefore not subject
to FBT.

There are a number of additional conditions imposed on the public sector in
relation to the application of the section 58P minor benefits exemption for
tax-exempt body entertainment benefits. For this reason, this exemption is of
very limited application to a NSW Agency. The conditions that need to be
met for this exemption to apply are:

the entertainment fringe benefit must be of a small value (generally less
than $300 GST inclusive); and

provided infrequently and irregularly; and

provision of the entertainment to employees is incidental to the provision of
entertainment to non-employees (or non-associates) and the entertainment
does not consist of a meal (other than light refreshments); or

the entertainment is provided to the employee on the premises of a NSW
Agency and is provided solely as a means of recognising the special
achievements of an employee (for an employment-related matter).

A tax-exempt NSW Agency provides a social function for outsiders and its
employees to announce a major policy initiative. The main purpose is to
entertain the visitors and create good relations. The function is exempt from
FBT provided that the provision of entertainment to the employees is merely
incidental to the provision of entertainment to the outsiders and only light
refreshments are served.

If the NSW Agency takes the outsiders and the employees to a restaurant for
dinner, the entertainment consists of a meal provided to the employees and the
benefit is not exempt as a minor benefit.

The following examples will give rise to property fringe benefits and / or other
types of fringe benefits that will result in the taxable value being reduced to nil as
a result of the application of the “otherwise deductible” rule:

expenditure on entertainment which would be “otherwise deductible” to the
recipient. For example, the cost of an employee's meals while travelling in
the course of employment; and
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s$32-50 ITAA

s38

costs associated with entertainment provided to members of the public
who are sick, disabled, poor or otherwise disadvantaged. For example, a
NSW Agency sponsors a party in a children's hospital.

Having determined that entertainment has been provided, the benefit must be
classified correctly. In the NSW Government sector, all non-deductible
“entertainment” should be classified as a “tax-exempt body entertainment fringe
benefit” unless an election is made to use one of the two valuation methods in
Division 9A, “Meal Entertainment” fringe benefits (see section 10.7).

Each employer (i.e. nominated NSW Agency or group of agencies filing an FBT
return) is able to elect which method it uses for valuing entertainment benefits.
This election must cover all meal entertainment provided in that FBT year.

A NSW Agency cannot elect one method for a particular class of entertainment
and another method for another class of entertainment. In the past, NSW
Treasury has determined that the “actual” method provided the most cost
effective result for the Government as a whole.

If no election is made to use the meal entertainment valuation methods, all
non-deductible entertainment expenditure is to be treated as tax-exempt body
entertainment fringe benefits and valued accordingly.

As discussed previously at 10.2, a specific regime in relation to entertainment
fringe benefits applies to the public sector such that “non-deductible”
entertainment expenditure provided to employees and associates of the
employees of NSW Agencies will give rise to "tax-exempt body entertainment
fringe benefits".

The taxable value of a tax-exempt body entertainment fringe benefit is so much
of the non-deductible exempt entertainment expenditure incurred by an income
tax-exempt NSW Agency as is attributable to the provision of entertainment to
the employee or associate concerned. This will be at the GST-inclusive values,
where appropriate.

The benefits will be classified as Type 1 benefits attracting a gross-up rate of
2.0647 where the NSW Agency, or provider of the entertainment is entitled to
input tax credits. However, where the NSW Agency or provider of the
entertainment is not entitled to input tax credits the benefits will be classified as
Type 2 fringe benefits and the lower gross-up rate of 1.8692 is applied.

Where the non-deductible exempt entertainment expenditure is partly
attributable to the provision of entertainment to the employee or associate
concerned, and partly to the provision of entertainment to outsiders, an
apportionment is required to arrive at the taxable value. To help reduce the
compliance costs inherent in such an exercise, the Commissioner of Taxation
will accept apportionment on a ‘per head’ basis.
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a) An employee of a NSW Agency entertains two clients by taking them to lunch
at a restaurant. The meal cost is $150. The employee paid for the meal by
charging it to the NSW Agency's credit card account (i.e. the meal is paid for by
the NSW Agency). The meal provided to the employee is a tax-exempt body
entertainment fringe benefit. The taxable value of the fringe benefit, using a "per
head" apportionment, is one-third of the total cost of the meal (i.e. $50).

(b) An employee takes several clients of a NSW Agency on a sightseeing tour
of local attractions. The NSW Agency pays the total cost of the trip directly to
the tour agent. The provision of the trip to the employee is a tax-exempt body
entertainment fringe benefit by way of recreation. The taxable value of the
fringe benefit is the cost of one ticket for the trip.

(c) An employee entertains two clients of his NSW Agency by taking them to
lunch. The meals cost $50 each. The employee paid for the meals out of his
own pocket (a total of $150). The NSW Agency later reimbursed him for the
cost of the meals. This reimbursement gives rise to a tax-exempt body
entertainment fringe benefit. Only that portion of the reimbursement that relates
to the entertainment of the employee (or associates) is subject to FBT. In this
case the taxable value of the expense payment fringe benefit is $50 unless the
NSW Agency elects to use the 50/50 split method in which case $75 will be
subject to FBT.

An employer may elect that the total taxable value of tax exempt body
entertainment fringe benefits arising from the use of entertainment facilities that
are hired or leased by the employer is 50% of all entertainment facility leasing
expenses for the year after deducting 5% for advertising if applicable. Assuming
the NSW Agency is income tax-exempt, this will be irrelevant as the 5%
advertising will not be otherwise deductible.

Entertainment facility leasing expenses means expenses incurred by a NSW
Agency in hiring or leasing:

a corporate box
boats or planes, for the purpose of the provision of entertainment, or

other premises, or facilities, for the purpose of the provision of
entertainment.

The following expenses, or part expenses, are not entertainment facility leasing
expenses:

expenses attributable to the provision of food or beverages at the corporate
box

expenses attributable to advertising which are an allowable income tax
deduction

provision of a block of tickets to a performance (this is tax-exempt body
entertainment).

For example, where a NSW Agency hires a facility, for example a golf course,
the Agency can elect to include 50% of the expenses as the “aggregate fringe
benefits amount”, without maintaining detailed records to determine what
proportion of the total hiring or leasing costs is subject to fringe benefits tax.
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Where an election has not been made, the NSW Agency is required to
determine the taxable value of the fringe benefits arising in respect of the
provision of the entertainment facilities on the basis of actual expenditure, by
making an apportionment between facilities provided in respect of employees
and associates, and other persons.

A NSW Agency incurs $15,000 to have the use of a corporate box for the FBT
year. $3,000 of this expenditure relates to the provision of food and drink in the
box, and the remainder relates to the use of the box.

Assuming the NSW Agency is income tax-exempt, the taxable value of the
amount attributable to food (i.e. $3,000) will be determined using the normal
entertainment fringe benefit provisions. The remainder of $12,000 will be
attributable to the corporate box. Using the 50% valuation method, the taxable
value attributable to the corporate box would be $6,000.

If the Agency did not elect the 50% valuation method, they would need to
ascertain the number of employees/associates and the number of outsiders who
utilised the corporate box during the FBT year and apportion the $12,000 on this
basis to ascertain the taxable value.

s37AD A meal entertainment fringe benefit arises when a NSW Agency provides
“meal entertainment” and elects to use one of the Division 9A valuation
methods available.

For a discussion on the criteria for determining whether meal entertainment has
been provided, see 10.2.

Expenditure relating to the leasing or hiring of a corporate box or other
entertainment facilities is subject to separate rules (refer 10.6).

Apart from the actuals method under tax-exempt body entertainment, there are
two methods that may be used to calculate the taxable value of meal
entertainment fringe benefits, these are:

50/50 Split Method
12-Week Register Method.

The taxable value of entertainment will be the GST-inclusive value of the
entertainment. Where the provider is entitled to an input tax credit in respect of
one or more meal entertainment benefits, the benefit will be classified as a Type
1 benefit attracting a gross-up rate of 2.0647. This is regardless of the number
of benefits provided where an input tax credit entitement does not exist. Where
the provider is not entitled to an input tax credit for all meal entertainment
benefits, a Type 2 benefit will exist and the lower gross-up rate of 1.8692 will
apply.

Employee after-tax contributions are excluded from the calculation of meal
entertainment fringe benefits.
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s37AE Meal entertainment fringe benefits only arise if the NSW Agency is the
provider of the benefit. No meal entertainment fringe benefit arises where
the employer in relation to whom the benefit would otherwise arise is not the
provider of the benefit. Such benefits are residual, property or expense
payment benefits (depending on how the entertainment was provided).

A NSW Agency may elect that the total taxable value of meal entertainment
fringe benefits is 50% of the actual expenses incurred by the employer in
providing meal entertainment for the FBT year to all persons (whether
employees, clients or otherwise).

For example, suppose a NSW Agency incurs total expenditure on meal
entertainment of $20,000 in an FBT year. This expenditure has been incurred
on employees entertaining clients at restaurants, a Christmas party and the
provision of food and drink for staff social club functions. The NSW Agency
elects to use the 50/50 split method. Meal entertainment benefits of $10,000 will
be subject to FBT.

With respect to this valuation method, please note that:

the NSW Agency cannot rely on specific FBT exemptions which would
otherwise be available under another valuation method. For example, they
cannot first exclude any minor benefits before calculating the 50% taxable
value

the 50% rate applies to all meal entertainment, not just that provided to
employees and associates (e.g. client entertainment costs are included in
the FBT calculation).

Accordingly, the 50/50 split method may disadvantage NSW Agencies in the
following circumstances where the agency provides meals:

in an in-house dining facility
mainly to non-employees, or
at a subsidised cost to employees.

Care should be exercised when deciding to elect to use this method. An election
is required but does not need to be lodged with the ATO.

Alternatively, a NSW Agency may elect for the taxable value of meal
entertainment fringe benefits to be calculated by reference to a register
maintained for a continuous 12-week period. The register must set out the date
the meal entertainment was provided for each recipient, whether the recipient is
an employee/associate or outsider, the cost and kind of meal entertainment
provided, whether the entertainment was provided and if the meal entertainment
is provided in an eligible ‘in-house dining facility’. These expenses exclude any
contribution by an employee or associate.

The NSW Agency’s total meal entertainment expenditure includes expenditure
that might otherwise be exempt from FBT or not normally subject to FBT.

A sample copy of a 12-week register is included at Appendix 1 to this Chapter of
the FBT Manual.
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This register is designed to provide enough information to calculate a register
percentage. The register percentage will be the total value of meal
entertainment fringe benefits provided during the 12 weeks to employees and
associates divided by the total value of meal entertainment provided during the
12 weeks to all persons (whether employees, clients or otherwise) and multiplied
by 100%.

This percentage will then determine the percentage of the value of meal
entertainment that is to be treated as fringe benefits for the entire year according
to the following formulas:

Register Percentage C= A x 100%

B

Where:

A = the total value of meal entertainment fringe benefits provided to employees
or their associates during the 12-week period.

B = the total value of meal entertainment provided to all persons (whether
employees, clients or otherwise) during the 12-week period.

Taxable Value of Meal = C x D
Entertainment

Where:
C = the register percentage.
D = the total value of meal entertainment in the FBT year.

Provision of meal entertainment during the 12 weeks must be representative of
the meal entertainment provided during the first FBT year for which the register
is valid. A false or misleading entry will invalidate the register. The register may
commence in one FBT year and conclude in the following year, however, the
register can only be used for the second year and the following four years.

Note: The register percentage may be used for the following four FBT years,
without keeping another register provided that total expenses incurred in
providing meal entertainment in later years is not more than 20% higher
than the total for the first FBT year in which the register was valid.

The taxable value of meal entertainment fringe benefits may not be reduced by
any employee (or associate) after-tax contribution that has not, or will not be,
reimbursed by the NSW Agency.

The taxable value of entertainment will be the GST-inclusive value of the
entertainment. Where the provider is entitled to an input tax credit in respect of
one or more meal entertainment benefits, the benefit will be classified as a Type
1 benefit attracting a gross-up rate of 2.0647. This is regardless of the number
of benefits provided where an input tax credit entittement does not exist. Where
the provider is not entitled to an input tax credit for all meal entertainment
benefits, a Type 2 benefit will exist and the lower gross-up rate of 1.8692 will

apply.
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A NSW Agency elected to use the 12-week register method and maintained a
valid register from 1 January 2012 to 26 March 2012.

During the 12-week period, the employer incurred meal entertainment
expenditure totalling $20,000, while meal entertainment fringe benefits totalled
$8,000.

The register percentage is 40% ($8,000/20,000 x 100%).

If the NSW Agency's total meal expenditure for the 2011/2012 FBT year is
$80,000, the taxable value of the meal entertainment fringe benefits provided
during the 2011/2012 FBT year is $32,000 ($80,000 x 40%).

Suppose the total meal entertainment expenses incurred by the NSW Agency in
the 2012 FBT year amount to $100,000 and a valid register was maintained in
that FBT year. The register may be relied on in 2012 and in the following four
FBT years (unless the expenses in any of those years exceed $120,000).

If in 2016 the meal entertainment expenses totalled $119,500 and the employer
decided to maintain a new 12-week register, the old register ceases to be valid
as there is a new register for the 2016 FBT year.

A NSW Agency has incurred the following expenses during the 2011/2012 FBT
year in respect of employees and clients:

(@) End of financial year cocktail party for customers (50) and employees (20)
held in the office boardroom on a Friday night. Lavish food and substantial
guantities of alcohol were consumed at the function at a total cost of $2,800.

(b) A Senior Manager of the NSW Agency has spent $1,500 during the year on
entertaining customers at restaurants on ten separate occasions. The costs
were paid on the Agency's credit card. No other employees attended the
lunches.

(c) Catering costs for food and alcohol for the annual staff Christmas party cost
the Department $1,900. A total of 40 employees attended the function held at a
restaurant. Costs also included taxi fares for attendees to and from the function.

(d) Staff training is held every month in a NSW Agency's training room. At
each training session, sandwiches, hamburgers and drinks are provided. The
cost is $60 per session.

(e) The Secretary of the NSW Agency travelled to Adelaide to liaise with
potential investors with a view to establish a new investment opportunity in
NSW. As a result of this one-week trip, the NSW Agency reimbursed her for
accommodation ($1,400), food and drink while entertaining potential investors
($400) and food and drink (wine) when dining alone ($250).
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(@) The food and drink provided to employees would be a tax exempt body
entertainment fringe benefit. FBT will apply to the employee's share,
i.e. 20/70 x $2,800 = $800.

Note: Where the entity is a fully taxable entity an exemption exists for meal
entertainment provided on business premises on a working day. This
exemption does not apply to tax-exempt NSW Agencies.

(b) Food and drink consumed by the Senior Manager would be a tax exempt
body entertainment fringe benefit. It would be necessary to ascertain the cost of
each meal provided to the Senior Manager. The Commissioner of Taxation
accepts a per head apportionment. It would be necessary to identify how many
attended each occasion and calculate the taxable value as that attributable to
the Senior Manager.

(c) The food and drink provided to employees would be a tax exempt body
entertainment fringe benefit. Payment of taxi fares to and from the function
would be a tax exempt body entertainment fringe benefit as it is travel in
connection with the entertainment. The taxable value is $1,900.

Note: Where the entity is a fully taxable entity an exemption exists for
entertainment under the minor benefit rule. A minor benefit will not occur
in this instance for a tax-exempt body (refer to section 10.3.4 in relation to
minor entertainment benefits for tax-exempt employers).

TR 97/17 (d) Provision of the food or drink in this situation would not be classified as
“entertainment” as it is provided as “sustenance”. There are no FBT
implications.

(e) Expenditure on the accommodation is an expense payment fringe benefit.
The taxable value of the benefit would be nil due to the “otherwise deductible”
rule in the FBTAA. The employee is not required to provide a declaration or
travel diary even if they are away for more than five nights if the trip was wholly
for business.

Food and drink consumed by a travelling employee who dines alone is not
entertainment (TR 97/17).The “otherwise deductible” rule would apply to reduce
the taxable value of this expense payment benefit to nil.

Where the employee dines with a potential investor (who is not travelling), the
investor's meal is entertainment. No fringe benefit arises in relation to the NSW
Agency for the provision of the meals to the potential investors as the investor is
not an employee or associate.

Food and drink in the form of sustenance consumed by the travelling employee
is not classified as entertainment (TR 97/17). The “otherwise deductible” rule
would apply to reduce the taxable value of this expense payment benefit to nil.
An FBT liability may arise for the investor's employer if the meals are provided
under an “arrangement”.

Note:  The taxable value for all entertainment benefits will be the

GST-inclusive amount and the applicable gross-up rate is
2.0647 (assuming that an input tax credit entitlement arises).
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(@)

(b)

(©)

(d)

(e)

The entire $2,800 is included in meal entertainment.
The entire amount ($1,500) is included in meal entertainment.

The minor benefit exemption is not applicable, regardless of the situation
surrounding the provision of the benefit. $1,900 is included as meal
entertainment.

A light lunch is not classified as entertainment. Nothing is included as meal
entertainment.

Potential investor's meals are included as meal entertainment. Where the
travelling employee’'s meals are sustenance, however, they are not
included as they are not entertainment. Assuming the employee dines with
one potential investor at a time, $200 would be included as meal
entertainment.

50/50 method: 50% x ($2,800 + $1,500 + $1,900 + $200) = $3,200

Note: The taxable value for all entertainment benefits will be the

GST-inclusive amount and the applicable gross-up rate is 2.0647
(assuming that an input tax credit entitlement arises).

To manage the costs associated with providing entertainment fringe benefits:

Remember that the treatment of entertainment fringe benefits provided by
the public sector is different from the treatment of the same benefits
provided by the private sector. Caution must be exercised when
considering the FBT impact of these benefits.

There are four criteria to be taken into account when determining if an
entertainment fringe benefit exists. Statements such as “entertainment
fringe benefits exist whenever alcohol is provided” are not correct. Small
amounts of alcohol provided at functions that would not otherwise be
subject to FBT, do not necessarily result in an FBT liability. Each function,
event, meal, etc, must be judged on a case by case basis.

When organising seminars it is important to note that the same seminar
may be treated differently for FBT purposes depending on where it is
conducted. Some seminars will be subject to FBT when held on the
premises of the NSW Agency organising the seminar. The same seminar
may be exempt when conducted in the conference facilities of an outside
party (for example, a hotel). Care should be taken to ensure that the FBT
saved by outsourcing the seminar is not outweighed by the additional costs
involved (for example, the cost of hiring the hotel).

Account codes can be used to monitor entertainment expenses of NSW
Agencies (for example, charging all meal entertainment costs that are
subject to FBT to a particular account in the general ledger). These
account codes may even be cross-referenced to forms used by NSW
Agencies (for example, expense claim forms) to ensure that expenses are
coded correctly. These measures may help to reduce the compliance
costs associated with documentation/record keeping requirements.
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In accordance with the general record keeping requirements under the FBTAA,
NSW Agencies must keep records to identify and explain all transactions and
acts relevant to ascertaining their FBT liability. Types of documentation/record
keeping required in connection with entertainment fringe benefits include:

copies of receipts in relation to meal expenses at restaurants, etc as well as
details of who was entertained. These records need to distinguish between
employees (and associates) and non-employees.
copies of invoices (tax invoices where applicable) from function centres,
hotels, etc as well as lists of attendees. These records also need to
distinguish between employees (and associates) and non-employees.
where the 12-Week Register Method is used, copies of these registers.
where exemptions in respect of “seminars” and “training seminars” are
being claimed, copies of agendas, etc., that document the purpose and
length of the seminar.
any other documentation/records necessary to determine the nature and
amount of any entertainment expenditure and to allow an allocation
between amounts spent on employees (and associates) and
non-employees.
Where the 50/50 split method (refer 10.7) has not been elected, employers are
required to distinguish between entertainment that is provided to non-employees
(normally non-deductible and not subject to FBT) and entertainment that is
related to the provision of an employee fringe benefit (which is deductible but
subject to FBT). Separate general ledger accounts should be set up to record
the following classes of entertainment expenditure:
Non-Meal Entertainment:
tax deductible and subject to FBT
tax deductible and not subject to FBT
not deductible and not subject to FBT.
Meal Entertainment:
tax deductible and subject to FBT
tax deductible and not subject to FBT

not deductible and not subject to FBT.
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NSW Government

Year Ended 31 March _

Page _ _of _
Date the Meal Recipient: Employee or Cost of Meal Nature of Meal Location where Meal
Entertainment was Non-Employee Entertainment Entertainment Entertainment was
Provided Provided
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Circumstances in Which Food or Drink Provided Tax-
ME exempt
Body
YIN FBT
(Y/N)
Food or Drink Consumed on the Employer's Premises
1 Byemployees
(a) ata social function Y Y
(b) in anin-house dining facility — not at a social function Y/N
(¢) inanin-house dining facility — at a social function Y Y
(d) morning and afternoon teas and light lunches N N
2 By Associates
(a) ata social function Y Y
(b) inanin-house dining facility — not at a social function Y/N Y
(c) inanin-house dining facility — at a social function Y Y
(d) morning and afternoon teas and light lunches N Y
3 ByClients
(a) ata social function Y N
(b) in anin-house dining facility — not at a social function YIN N
(¢) inanin-house dining facility — at a social function Y N
(d) morning and afternoon teas and light lunches N N
Food or Drink Consumed off the Employer's Premises
1  Ata social function or business lunch
(a) by employees or associates Y Y
(b) by clients Y N
Alcohol
1 Employee travelling — wine with evening meal N N
2 Alcohol provided at the conclusion of a CPD seminar N N
with finger foods
Food/Drink Consumed by Employees While Travelling
1 Employee travels and dines alone N N
2  Two or more travelling employees dine together N N
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Circumstances in Which Food or Drink Provided Tax-
ME exempt
Body
YIN FBT
(Y/N)
3 Travelling with client and dine together N N

4 Asin 3, except employer pays for all meals

€) employee's meal N N
(b) client's meal N N
5 Dines with client who is travelling separately N N

6  Dines with employee not travelling

€) only employee's meal provided N N
(b) both employee's meals provided:
travelling employee's meal N N
non-travelling employee's meal Y Y

7  Dines with client who is not travelling

€) only employee's meal provided N N
(b) employee's and client's meals provided:
employee's meal N N
client's meal Y N

Employees Dining With Other Employees of the Same
Employer or With Employees of Associates of the Employer

1 Employee entertains another employee and is Y Y
reimbursed by the employer

2  Employee entertains an employee of an associated
company of the employer and is subsequently reimbursed

€) employer's employee (expense pmt) Y Y
(b) associate's employee (property) Y Y
Meal Consumed by Employees While Attending Seminar

1 Provided incidental to a seminar that satisfies Section Y/N N
32-35 and is not held on the employer's premises

2  Light breakfast provided at a CPD seminar that does not | N N
satisfy Section 32 - 35

3 Light refreshments including moderate amount of N N
alcohol provided immediately after a CPD seminar that does
not satisfy Section 32-35
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Circumstances in Which Food or Drink Provided Tax-
ME exempt
Body
YIN FBT
(Y/N)
Food or Drink Consumed by Employees at Promotions
1  Function not held on employer's premises and is open Y Y
to the general public
Meals Provided Under an Arrangement
1 Employer is not aware or does not consent to
employees being taken out to dinner by clients:
€) employees Y Y
(b) client's employee Y N
Use of Corporate Credit Card
1  Employees dine together at a restaurant and the mealis | Y Y
paid for with the credit card
Restaurant Discount Cards
1 Employee who holds a restaurant discount card
entertains a client
€) employee — ¥ total discounted price Y Y
(b) client — % total discounted price Y N
Meals for Accompanying Spouses
1  With employee travelling on business
€) employee N N
(b) spouse Y Y
Food or Drink Provided by Tax-exempt Bodies
1  "Non-deductible" meal entertainment provided to Y Y
employees, whether or not on employer's premises
2  Meals provided to employees in an in-house dining YIN N
facility
3 Non meal entertainment provided to employees on N N
employer's premises
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Appendix 3
Otherwise deductible declaration

l, on behalf of:
(name of person authorised to make declarEﬁon)

, declare that the benefits described

(name of employer)

below, and provided during the FBT year from 1 April to
31 March are payments or reimbursements of expenses which,
under the ‘otherwise deductible’ rule, would have a taxable value of nil.

(show sufficient detail to enable identification of the relevant benefits)

Signature:

Date:
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Ch16 - FBT:
A Guide for
Employers

TD 2011/14

$136(1)

TR 2000/4

In certain circumstances, car parking facilities provided to NSW Agency
employees may give rise to car parking fringe benefits.

When determining whether a car parking fringe benefit exists, consider if the
vehicle using the car parking space is a “car” for FBT purposes (see Chapter
3 of this FBT Manual). Parking provided for vehicles other than cars will not

give rise to a fringe benefit.

A car parking fringe benefit arises if the following conditions are satisfied, in
relation to a period, or combination of periods on a particular day:

a car is parked on “business premises” or “associated premises” (or a
combination) of a car parking provider. This can be a NSW Agency or an
independent car parking operator.

a “commercial parking station” that charges a representative fee more than
the “car parking threshold” for “all day parking” is located within a one
kilometre radius of the premises on which the car is parked.

Note: Each year the threshold will be subject to changes in the inflation rate.
For the FBT year ended 31 March 2012, the threshold amount is
$7.71 per day.

the car is parked on the premises for more than four hours in total between
the hours of 7 a.m. and 7 p.m. on that day

the car is owned by, leased to, or otherwise under the control of an
employee or an associate of the employee, or it is provided by the NSW
Agency

the provision of the car parking facilities is “in respect of the employment of
the employee”

the employee has a “primary place of employment” on the day in question
the parking is at or in the “vicinity of the primary place of employment”

on the day in question the car is used in connection with travel between
home and work

no “exclusions” apply to the parking.

The above “terms” are explained further below.

“Business premises” include premises which are occupied by a NSW
Government agency for the purpose of conducting the business operations of
the agency. For example, this would apply to parking spaces in a
government office block. It also includes the business premises of a car
parking provider, where an arrangement is made between the employer and
the car parking provider to provide car parking fringe benefits to NSW
Government Agency employees.
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The definition in the FBTAA, in essence, is a two-fold test.

The first test requires interpretation of the words “premises, or a part of
premises, of the person” leading to a conclusion that the NSW Agency, or car
parking station (as relevant) must have either ownership or exclusive occupancy
rights in respect of the premises or part of the premises. Any lesser interest, for
example a licence, would not be sufficient to create this relationship.

The second test requires that the premises be used “for the purposes of
business operations of the person”. That is, to satisfy the second limb it must be
the Agency or car parking provider (as relevant) who occupies the premises for
the exclusive purpose of carrying on their business operations.

s136(1) “Person” is defined to include a body politic, a body corporate and any other
unincorporated association or body of persons.

s136(1) “Associated premises” include premises that are owned by, leased by or
otherwise under the control of an agency. This would apply to parking spaces
leased by an agency at a commercial car parking station.

Where an employee leases a parking space or alternatively pays for parking and
is then reimbursed by the NSW Agency for these costs, this does not constitute
the provision of a car parking fringe benefit. However, an expense payment
fringe benefit may arise.

Note: Expense payment fringe benefits are discussed in Chapter 6 of this
FBT Manual.

s136(1) A “commercial parking station” is a permanent commercial car parking facility
that is available to members of the public and charges a fee for “all-day
parking” (that is, a continuous period of six hours or more between 7 a.m. and
7 p.m.).

S39A To qualify as a car parking fringe benefit, the fee for “all day parking” must be
representative and more than the “car parking threshold”. For the FBT year
ending on 31 March 2012 the threshold is $7.71. The car parking threshold is
indexed in line with CPI movements and is updated each year by way of a
Taxation Determination.

The fee for any particular day is not representative if it differs substantially from
the average lowest fee ordinarily charged for all-day parking. For this purpose,
the employer may compare the fee for a particular day with the average fee
charged during either of the four-week periods beginning or ending on that
particular day.

The ATO does not regard the following parking arrangements as constituting
commercial parking stations:

a car park that is not run with a view to making a profit or which charges a
nominal fee (usually a significantly lower rate than the current market value)
for example, all-day parking for $1.00.

car parking facilities (such as those provided for short term shoppers and
hotel guests) with a primary purpose other than providing all-day parking,
that usually charge penalty rates which are significantly higher than the
rates which would be charged at commercial parking facilities.

car parking that is established for a short period to cater for a special
function.
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$39A(1)(b)

s136(1)

car parking facilities provided by a sporting venue to persons associated
with the venue where such facilities are usually available after 5 p.m., or
where parking is available only for a specified daytime event, or parking is
available to the public only during sporting events.

a kerbside parking meter, even where it is possible to purchase all-day
parking at the meter in a single transaction.

For the car parking fringe benefit rules to apply the commercial car parking
station under consideration must be within a one kilometre radius of the
premises on which the car is parked. This distance is measured not by the
actual radius, but by the shortest practicable route from the motor vehicle
entrance of the commercial car parking station and the business or associated
premises of the employer. This route can be travelled by whichever means
(foot, car, train, boat, etc.).

A car must be parked in the parking space for more than four hours per day
between the hours of 7 a.m. and 7 p.m. for there to be a car parking fringe
benefit. This period need not be continuous. All of the parking periods
between the relevant hours for each vehicle must be added together to
determine if a car parking fringe benefit exists.

For the provision of car parking facilities to constitute a car parking fringe benefit
it must be in respect of the employment of the employee. The employee must
be provided with the use of the car parking facilities because they are an
employee of a NSW Agency. If this is not the case then no fringe benefit will
arise.

For example, if an employee of the NSW state rail authority parks at a railway
station that provides all day free parking to members of the public then the use
of the parking facility will not constitute a fringe benefit. The employee is being
provided with the free parking as a member of the general public rather than as
an employee of the rail authority. If specific spaces are reserved for the rail
authority employees, however, these would be provided in respect of
employment.

In most cases the primary place of employment will be the same as the
business or associated premises of the NSW Agency at which the employee
normally performs their duties.

Where the employee carries out employment duties at more than one place on a
particular day, the primary place of employment would be the place where most
of the time is spent or where the more substantive duties are carried out.

This term is not defined in the FBT legislation but is generally taken to mean the
area near a place of employment.

For example, if a NSW Agency leases parking spaces at North Sydney station
so that employees can park there and take a train to the city to work, a car
parking fringe benefit will not arise as the parking space would not be
considered to be in the vicinity of the NSW Agency offices which are located in
the CBD.
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reg 3A

The only exclusions available in respect of car parking fringe benefits are
where car parking is provided for a disabled person holding a disabled person
permit.

s58G, s58GA  Car parking fringe benefits may be exempt from FBT if they are:

benefits provided by certain non-profit bodies (certain scientific institutions,
charitable institutions and public educational institutions)

benefits provided by Government public educational institutions

residual benefits: employer provided parking that is not a car parking fringe
benefit is a residual benefit that is exempt from FBT

expense payment benefits: the payment or reimbursement by an employer
of a car parking expense incurred by an employee is exempt from FBT if
the expense is not a car parking expense payment fringe benefit

minor benefits: car parking of more than four hours provided to an
employee on an infrequent basis may be exempt where the value is minor
(i.e. less than $300 GST-inclusive) and the benefit is provided infrequently

one or more of the conditions necessary for a car parking benefit is not met
(see 11.2 above)

the parking is provided for a motor vehicle which is not a car.

Once determined that a car parking fringe benefit has arisen, the taxable value
is calculated as (number of car parking benefits multiplied by value of benefits)
less employee contribution. There is a two stage process involved in determining
the taxable value of the benefit.

First, the total number of benefits provided must be determined, then the total
value of those benefits is calculated.

Where no election is made the Actual Record Keeping Method must be used
with the Commercial Parking Station Method of valuing benefits.

The following flowchart outlines the steps involved.
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Section 39A of the FBTAA provides that FBT is levied in respect of actual car
parking benefits provided to employees or their associates if certain criteria are
met. Based on those criteria, one car parking space can give rise to more than
one benefit on a day if more than one car is parked in a space for more than four
hours in total. This may occur as vehicles are coming and going from the car
park during a day, where cars are made available to employees for use on a
pool basis or where employees work in shifts.

The number of car parking spaces is not restricted to physically marked car
parking spaces, but includes all spaces which could reasonably be taken up by a
car in an employer’s car parking facility.

s$s39C, 39D A NSW Agency may use three methods to determine the total number of
benefits relating to a car parking space during a year:

39DA, 39F

39G Actual Record Keeping Method

12 Week Register Method

Statutory Formula Method

The NSW Agency providing the benefit may use any of the above methods. If
the 12 Week Register or the Statutory Formula Method is used, an election must
be made which documents in writing the decision to use the particular alternative
method. This election should be retained with all other FBT documentation for
the FBT year but is not required to be lodged with the ATO. Election forms are
attached at Appendix 1.
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Where the NSW Agency calculates the taxable value of car parking fringe
benefits based on the actual number of car parking benefits provided, they are
required to keep sufficient records to establish the actual number and value of
car parking benefits provided during an FBT year.

The number of car parking benefits is calculated on a daily basis. It can be
reduced by allowing for days on which the parking space is not used by an
employee or an associate of the employee (e.g. sick days, annual leave days,
weekends, days on which the relevant employee is interstate or overseas on
business) or on any day the space is not used by a car which has travelled
between home and work (e.g. where an employee leaves a car at work while
travelling on business).

The minimum records that should be maintained by an employer consist of a
declaration stating the:

number of car parking spaces available to be provided to employees and/or
their associates

value of those spaces based on either the commercial parking station
method, the market value method or the average cost method

number of days in the year which are business days of the employer
method of valuation that the employer has chosen to use.

If no further information is provided, the employer will be subject to FBT on the
basis that one car parking benefit arose on each business day in respect of all
the available car parking spaces.

Where an employer wishes to reduce the number of car parking benefits by
allowing for days on which the parking space is not used by an employee or an
associate of the employee, an employer may make an additional declaration
stating:

the actual number of employees who park on the premises (if less than the
number of available parking spaces)

the number of car parking spaces not occupied for a total of more than four
hours

the business days that certain car spaces were unoccupied due to staff
absence

occasions when more than one car parking benefit arises in respect of a
particular car parking space, such as with shift workers

occasions where the car parking benefits are provided to employees
outside normal business hours (for example, weekends).

As this method is particularly onerous in terms of the record-keeping obligations,

it is recommended that NSW Agencies make an election to use one of the
alternative methods detailed below.
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s39GB

s39GF

S39GA

s39GG

S39FA

Under this method a register is kept for a continuous period of 12 weeks to
record the actual movement of vehicles in and out of the parking spaces
under consideration. This register can then be used as an indication of the
usage of the parking spaces for the whole year (that is, not just the 12 week
period).

This register can also be used for the following four FBT years. If, however,
the 12 week period falls across two FBT years, the register is only valid for
the second and subsequent four years.

An employer who elects to use the 12 week register method must hold a valid
register and specify in the written election if the election covers all or a
particular class or specific employees. The election is to be retained with
other documentation in the FBT year folder.

The following details must be recorded in a valid register for each car parking
space:

the date on which a car is parked in the space

whether the car is parked for more than four hours on that day (between
7am and 7pm)

whether the car travelled between the place of residence of the relevant
employee and his or her place of employment of that day

the location of the car space.

Note: A register will not be valid for FBT purposes if the details

recorded are false and / or misleading in any material respect.

In setting up the register the agency must choose a 12-week period for recording
the actual movement of vehicles. The period must be representative of the
benefits provided over a full year. Compilation of the register over the Christmas
period when employees may be on leave would not be considered to be a
representative period.

The register will cease to be valid at the end of the FBT year if the number of
benefits provided increases by more than 10% on any day in that FBT year.

Under this approach, the legislation deems the Agency to have provided a total
of 228 car parking fringe benefits for each parking space provided over the year.
The figure of 228 represents the number of working days in a year, less four
weeks of annual leave and 12 days of State and Federal public holidays. Where
the car space is not available for the full FBT year (e.g. NSW Agency moves into
or out of the premises during the FBT year) this figure of 228 days is pro-rated.

The employer must elect this method to apply and must specify the ‘scope’ of
the election — e.g. that it applies to:

all employees
a particular class of employee, or

particular employees.
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s39FB

As compared to the other two methods, the record keeping requirements
under this approach are the least onerous. This method does not require any
detailed record keeping in relation to usage of any particular space, only the
identification of the spaces which would give rise to a car parking fringe benefit.

In situations where the number of employees is less than the average
number of parking spaces provided, the statutory formula would unfairly result
in a higher taxable value being calculated. FBT legislation allows an
adjustment to the total statutory benefit in accordance with the following
formula:

Average number of employees

Total statutory benefit X —
Average number of eligible spaces

Formula:
Where:
the average number of employees is:

Number of employees at the +  Number of employees at the
beginning of the parking period end of the parking period

2

the average number of eligible spaces is:

Number of eligible spaces atthe +  Number of eligible spaces at
beginning of the parking period the end of the parking period

2

The number of employees and spaces used for this method must be
representative. On any particular day the number of employees and spaces is
representative if it is substantially the same as the average number of
employees and spaces covered by the election during either of the four week
period ending on the first day of the parking period or beginning on the last day
of the parking period.

Note: | the above discussion reference to employees means

employees covered by the election.

Once the method for calculating the number of benefits arising has been
determined, the NSW Agency may use one of the following methods to work out
the dollar value of each of those benefits:

Commercial Parking Station Method
Average Cost Method
Market Value Method.

The NSW Agency providing the benefit may use any of the above methods. If
the Average Cost Method or the Market Value Method is used an election must
be made which documents in writing the decision to use the particular alternative
method. This election should be retained with all other FBT documentation for
the FBT year but is not required to be lodged with the ATO.

Election forms are attached at Appendix 1.
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This method requires the NSW Agency to keep track of the lowest fee charged
by any commercial parking facility located within a one kilometre radius of the
parking spaces in the ordinary course of business to members of the public for
all day parking on a particular day.

All-day parking is defined to mean the parking of a single car for a continuous
period of six hours or more between 7am and 7pm. This may include a daily
“early bird” rate where the commercial parking station charges for early bird
parking and a number of parking spaces are set aside for that purpose.

Fees calculated on a weekly, monthly or other periodic basis are converted to a
daily rate equivalent by the following formula:

total fee
business days in period

s136(1) The taxable value of a car parking fringe benefit on a particular day is then
calculated as that lowest fee less any costs paid by the employee in relation

S39AA to the parking spaces. This fee must be “representative”. The fee will not be

s39AB representative if it is substantially greater or less than the average fee

charged on each day during a four week period commencing or ending on the
first FBT business day.

This determination must be carried out for each day on which a car parking
fringe benefit arises.

NSW Agencies should be aware that where the 12 week Register Method is
used with the Commercial Parking Station Method, the Agency is allowed to
keep a record of the lowest fee charged by any commercial parking facility over
the 12 week period (rather than over the whole year) for the first year that the
register is maintained.

In subsequent years, however, the agency must keep track of the lowest fee
charged by any commercial parking facility each day throughout the whole year.
So while the calculation of the number of benefits is based on the actual number
of car parking fringe benefits recorded in the register in the initial year, the value
of those benefits is calculated in relation to the current year (and this may be a
subsequent year to the year in which the register was originally kept).

s39DA Under this method the taxable value of a car parking fringe benefit is
determined by reference to an average of the lowest fees charged by any
operator of a commercial parking station within a one kilometre radius of the
NSW Agency premises on particular days.

The average of lowest fees is usually determined by calculating the average of
the fees charged on the first and last days of the FBT year in which the benefit is
provided.

An election to use the average cost method will not be effective unless the fees
charged by the commercial car parking station are in the ordinary course of
business and are representative of the daily fees usually charged during the
preceding or subsequent four weeks.
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s39D The market value method should generally be used where the standard of
employer-provided parking facilities is lower than that offered by commercial
parking stations within one kilometre. This method allows a NSW Agency to
use a qualified valuer to calculate the value of parking spaces.
39D(3) The Valuer’s report, in a form approved by the Commissioner, must be
provided by a suitably qualified valuer before the declaration date (generally
the date of lodgement of the FBT return for the year). The NSW Agency must
retain a copy of the report as part of their FBT work-papers.
TR96/26 The valuation report must include:
the date of the valuation
the precise description of the location of the car parking facilities valued

the number of car parking spaces valued and the value of the car parking
spaces based on a daily rate

the full name of the valuer and a description of the valuer’s qualifications
the valuer’s signature

a declaration stating that the valuer is at arm’s length in relation to the
valuation.

The value as determined by a valuer should be the amount that the employee
could reasonably be expected to pay for the parking space if they were dealing
with the NSW Agency at arm’s length (that is, if they were unrelated parties).
The taxable value is then the market value of the car parking, less any amount
paid by the employee towards its cost.

A valuer will not be considered to be at arm’s length in relation to a valuation if
the valuer is:

the NSW Agency obtaining the valuation or the provider of the car parking
facilities to be valued or an employee of that Agency; or

an associate of the NSW Agency or of the provider of the car parking
facilities to be valued or an employee of that employer.

It should be noted the valuation only applies for that FBT year and therefore

annual valuations will be required if a NSW Agency wants to continue to use
this method.

The following methods are applied to the facts set out below in 11.6.1:
12-Week register system with Average Cost Method
12-Week register system with Market Value Method
12-Week register system with Commercial Parking Station Method
Statutory formula with Average Cost Method
Statutory formula with Market Value Method
Statutory formula with Commercial Parking Station Method
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On 30 September 2010 a NSW Agency begins providing employees with free
parking at a parking facility which has 20 car parking spaces and which is leased
by the Agency. Assume a car parking fringe benefit exists.

The car park is located within a one km radius of two commercial car parking
stations, “A” and “B”. Station “A” charges $8.00 for all day parking from

30 September 2010 to 31 December 2010 and $9.00 for all day parking from

1 January 2011 to 31 March 2011. Station “B” charges $8.00 for all day parking
from 30 September 2010 to 31 December 2010 (i.e. same as “A”). For all day
parking from 1 January 2011 to 31 March 2011, “B” charges $7.50.

A register has been kept for each of the available spaces for a 12 week period
(within the period 30 September 2010 to 31 December 2010) as outlined above.
This register indicates that there are 45 usages per space during that period.
An independent valuation of the spaces indicates that they have a market value
of $4.50.

Under this system you are required to determine the “total value of car parking
benefits” to calculate the fringe benefits taxable value. The total value of car
parking fringe benefits is equal to the total number of car parking benefits
provided in a representative 12 week period, multiplied by the value of the
spaces In this case:

Total value of car parking benefits:

= 20 car spaces x 45 usages per space x $7.75 per space (i.e. ($8.00+7.50)/2)
= $6,975

The Fringe Benefits Taxable value is then calculated as follows:

Total value of car parking fringe benefits x (52/12) x (number of days
available/366)

= $6,975 x (52/12) x (183/366)

= $15,112.50

Note: Under the average cost method, the lowest commercial parking fee
should be noted at the beginning and at the end of the period in
which a car parking fringe benefit is provided, rather than at the
beginning and end of the 12 week register period.
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This calculation is the same as the above calculation, but the value per space is
taken to be the market value.

Total value of car parking benefits:

= 20 car spaces x 45 usages per space x $4.50 per space

= $4,050.

The Fringe Benefits Taxable value is then calculated as follows:

Total value of car parking fringe benefits x (52/12) x (number of days
available/366)

=$4,050 x (52/12) x (183/366)

= $8,775.

This calculation is the same as above calculation, but the value per space is
taken to be the lowest fee charged by the operator of the parking station in the
ordinary course of business to members of the public for all-day parking.

Total value of car parking benefits:

= [20 car spaces x 45 usages per space x $8.00 per space x 91/183] + [20 car
spaces x 45 usages per space x $7.50 x 92/183]

= 3,580 + 3,393
= $6,973
The Fringe Benefits Taxable value is then calculated as follows:

Total value of car parking fringe benefits x (52/12) x (number of days
available/366)

=$6,973 x (52/12) x (183/366)

= $15,108

Note: The lowest fee used in the calculation is $8.00, not $7.50. $8.00 is the
lowest fee charged in respect of the 12 week period in which the Register
was made and deemed by the legislation to be representative of the whole
year. In subsequent years the agency must keep track of the lowest fee

charged by any commercial parking facility each day throughout the whole
year.

Under this method, the taxable value would be calculated as follows:

Total value of car parking fringe benefits:

= average cost x (number of days available/366) x 228 x number of spaces
= $7.75 x (183/366) x 228 x 20

= $17,670.
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Under this method, the taxable value would be calculated as follows:

Total value of car parking fringe benefits:

= market value x (number of days available/366) x 228 x number of spaces
= $4.50 x (183/366) x 228 x 20

= $10,260.

Under this method, the taxable value would be calculated as follows:
Total value of car parking fringe benefits:
= commercial rate X (humber of days available/366) x 228 x number of spaces

= [$8.00 x (183/366) x 228 x 20 x (91/183)] + [$7.50 x (183/366) x 228 x 20 X
(92/183)]

= $9,070 + $8,597

= $17,667.

A NSW Agency has recently entered into a lease for six undercover car park
spaces in North Sydney. The car parking facilities are to be used by four
designated senior staff and the remaining two spaces are set-aside for
customer/visitor use.

The NSW Agency pays $100 per week for each car space. The local public car
park (not undercover) across the road charges $4.00 per hour for casual
parking, up to a maximum of $15 per day. There are all-day parking meters
located within one kilometre of the NSW Agency’s car parking facilities that only
charge $6 per day and another car park which charges $6.50 early bird parking.

It is expected that a few of the Agency’s employees who frequently travel will
sometimes park in the customer car parking spaces when they periodically call
into the office (usually after 4.00 pm) to check messages, etc., before going
home.

Employees do not contribute to the cost of employer provided parking.

A car parking fringe benefit will prima facie arise in respect of an employee, as
there is a commercial car parking station located within one kilometre of the
NSW Agency provided parking facilities, i.e. the public car park across the road
that charges as its lowest fee more than $7.46 per day (as at 1 April 2011), a
charge of $15 per day.

No car parking benefit arises when the employees who travel park in the car
spaces for less than four hours on any day between 7 am and 7 pm.
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s132(1)

The taxable value of the four car parking spaces that are provided as fringe
benefits (car parking provided to customers/visitors is not a fringe benefit) can
be determined using the methods below (as illustrated above). The following
information is derived through each method:

Commercial parking station method - based on lowest fee charged for all-day
parking by a commercial parking station on each day a car parking fringe benefit
arises, valued at $6.50 day (parking meters are not commercial parking stations
and the $6 rate cannot be used).

Market value method - by election - need a valuer's report.

Average cost method - based on the average of the lowest fee charged by a
commercial parking station within a one kilometre radius on the first and last
days of the FBT year. It can be assumed to be $6.50 per day if the rate does not
vary from the first and last days of the FBT year.

Statutory formula method - a consideration that should be taken into account is if
the space is provided to the relevant employee(s) for less than 228 days in the
FBT year.

12 week reqister - may only be utilised if a register setting out the appropriate
information is maintained for continuous 12 week period that is representative of
parking usage of the particular space over the FBT year.

As with other benefit types, appropriate records, which form the basis upon
which FBT liability is determined, must be kept by each agency providing car
parking fringe benefits.

Note: See the record keeping and substantiation general discussion
in Chapter 1 of this FBT Manual.

In general the specific record keeping required for car parking fringe benefits
relates to the method of determining the number of benefits and is explained
along with each of the methods available.

It is also essential to document and retain in your records the calculation of the
taxable value.

The NSW Agency’s FBT liability in relation to car parking fringe benefits may
vary depending on the method which the Agencies elect to adopt in calculating
the FBT liability.

There are three methods allowed to determine the total number of benefits
provided and three methods in determining the dollar value of those benefits.
A lower FBT liability may be achieved by adopting a combination of these
methods.

Below is a summary to assist in managing a FBT liability.
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The details recorded in the 12 Week Register must be accurate and
representative of the usage of the car parking facilities for the whole of the year.

Incomplete entries in the 12 Week Register will invalidate the Register in
calculating the FBT liability.

The NSW Agency must note the requirements to substantiate the lowest fee
charged by the commercial car parking station for the subsequent years after
the Register is made and for each year if the statutory formula method is used.

In determining the dollar value of the benefits, the NSW Agency should always
check for the cheapest car parking rate offered by the commercial parking
station within a one kilometre radius of the business premises.

Several FBT calculations may be made in each year under each of the methods
to determine the lowest FBT liability for the NSW Agency. An Agency may use
different methods to calculate the taxable value of car parking fringe benefits for
particular classes of employees or particular employees.

Provided the substantiation requirements are satisfied, the NSW Agency may
also elect to adopt different methods for different years.

Where benefits are only provided for part of a FBT year, the taxable value may
need to be apportioned pursuant to the relevant formula.

All the necessary paper work should be completed.
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Car Parking Fringe Benefits

Election that the market value basis apply

elects that the market value
basis for calculating the taxable value of car parking fringe benefits apply to the
following car parking fringe benefits (specify exact location of all benefits):

in accordance with Section 39D of the Fringe Benefits Tax Assessment Act.
Attached in a form approved by the Commissioner, is a report by a suitably

qualified valuer acting at arm’s length in relation to the valuation on which this
FBT valuation has been based.

Signature:

Date:
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Car Parking Fringe Benefits

Election that the average cost method apply

elects that the average cost
method for calculating the taxable value of car parking fringe benefits apply to
the following car parking fringe benefits (specify exact location of all benefits):

in accordance with Section 39A of the Fringe Benefits Tax Assessment Act.

Signature:

Date:
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Car Parking Fringe Benefits

Election that the statutory formula method apply

elects that the statutory formula
method for calculating the taxable value of car parking fringe benefits apply to
the following:

all employees provided with car parking*
all employees of a particular class*

Name of class:

Particular employees*

Name of employees:

*delete category not applicable

in accordance with Section 39FA of the Fringe Benefits Tax Assessment Act.

Signature:

Date:
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Car Parking Fringe Benefits

Election that the 12 week record keeping method apply

elects that the 12 week record
keeping method for calculating the taxable value of car parking fringe benefits
apply to the following:

all employees provided with car parking*
all employees of a particular class*

Name of class:

particular employees*

Name of employees:

*delete category not applicable

in accordance with Section 39GA of the Fringe Benefits Tax Assessment Act.

Signature:

Date:
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Chl7 - FBT:
A Guide for
Employers

s40

A property fringe benefit arises where an employee or their associate is
provided with property for free or at a discount by a NSW Agency.

The following questions need to be asked to identify and value property
fringe benefits:

Is the property provided “property” for FBT purposes?

Does title in the property pass to the employee?

Do any exemptions apply?
What is the taxable value of the property fringe benefit?

Can the taxable value be reduced?

Is the property provided
“property” for FBT
purposes?

l yes

Does title in the property
pass to the employee?

no

The following diagram illustrates this decision making process.

Another type of fringe
benefit may exist.

l yes

Do any exemptions
apply?

|

What is the taxable
value of the property
fringe benefit?

yes

No FBT.

| Depends on whether:

J

)

External property
fringe benefit.

In-house property
fringe benefit.

Consider whether the taxable value
can be reduced.
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s136(1)

s155

s58X

For FBT purposes, property includes both tangible and intangible property
including:

goods (including gas, electricity and animals)
real property such as land and buildings
choices in action (such as shares or bonds).

“Property” does not include a right arising under a contract of insurance or a
lease or licence in respect of real property or tangible property.

Where a benefit provided would also be considered to fall within any of the other
specific categories of fringe benefits (i.e. all benefits other than residual
benefits), the benefit is not a property fringe benefit. The other specific
categories take priority.

For a property fringe benefit to exist, the ownership of the property in question
must pass to the employee (that is, the employee must become the owner of
the property). A property fringe benefit will not arise where an employee is
merely allowed to use the property (although this may result in another type of
fringe benefit being provided).

Where property is provided under an agreement which states that title will pass
after a specified period, a property fringe benefit is deemed to have been
provided from the date that the property was first used by the person.

The following items of property are exempt from FBT where they are provided
to an employee primarily for use in the employee's employment:

a portable electronic device. This can include a mobile phone,
calculator, an electronic diary, a personal digital assistant or similar
item, a notebook computer, laptop computer or similar portable
computer or a portable printer. Other devices that may also satisfy this
exemption are devices that have the following characteristics:

- eas_ily portable and designed for use away from an office
environment

- small and light

- can operate without an external power supply

- designed as a complete unit.

an item of computer software
an item of protective clothing
a brief case

a tool of trade
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s41

Property provided to and consumed by an employee on a working day on the
“business premises” of a NSW Agency (or an associate entity) is exempt
from FBT. This exemption is intended to cover the provision of food and
drink to employees during working hours. This provision also covers
entertainment functions held on the employer's premises on a business day.
These expenses are exempt from FBT and are not deductible for income tax
purposes.

Where the provision of the property benefit constitutes entertainment,
NSW Agencies that are tax exempt entities cannot utilise this exemption.
See Chapter 10 for more detailed discussion.

s62

The first $1,000 of the aggregate value of ‘in-house’ property, residual and
expense payment fringe benefits provided to an employee are exempt from
FBT. The aggregate value means the sum of all the taxable values for each
‘in-house’ property benefit provided to a particular employee in the FBT year.
The total taxable value of all in-house benefits provided to an employee
should be calculated and the $1,000 taken off the total.

Where an employee acquires property such as a car under an
(define)arrangement with a NSW Agency, a property fringe benefit arises. The
value of the fringe benefit will be ‘nil’ because the employee’s contribution will
equal the market value. If, however, the car is not acquired under an arm’s
length transaction, the taxable value of the property benefit is the difference
between the car’'s market value at the time the employee acquires it and the
amount of the employee’s contribution.

TD 95/63 The ATO accepts that where an employee acquires a car for its residual
value at the end of a lease, the taxable value of the property fringe benefit
may be reduced to nil, provided the lease is a bona fide lease.

s42, 43 The taxable value of the property fringe benefit will depend on whether the
property fringe benefit is an “external” property fringe benefit or an “in-house”
property fringe benefit.

Where the taxable value is based on cost or market value, the Commissioner of
Taxation considers that GST-inclusive values should be used where applicable.
If an employee contributes towards the benefit provided, the value of this
contribution will be the GST-inclusive value, as appropriate.

Where the NSW Agency or the provider is entitled to an input tax credit in
relation to the purchase of the item, the benefit will attract the higher gross-up
rate of 2.0647. Where the NSW Agency or the provider is not entitled to an
input tax credit, the lower gross-up rate of 1.8692 will apply.
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s43 These are property fringe benefits where the property being provided is of a
type that is not normally sold by the NSW Agency to manufacturers,
wholesalers, retailers, the general public, etc.

The taxable value of this type of property fringe benefit is calculated as follows:

where the provider was the NSW Agency or an associate entity and the
property was purchased by the provider under an arm’s length
transaction — the cost price of the property to the provider, reduced by
any employee after-tax contribution.

where the provider was not the NSW Agency or an associate entity and
the NSW Agency or an associate entity incurred expenditure to the
provider under an arm’s length transaction — the amount of that
expenditure reduced by any employee after-tax contribution.

where neither of the above apply — the amount that the employee could
reasonably be expected to pay to obtain the property under an arm’s
length transaction.

s42 These are property fringe benefits where the property being provided is of a
type that is normally sold by the NSW Agency to manufacturers, wholesalers,
retailers, members of the general public etc.

If the property is provided by a person other than the NSW Agency or an
associate entity, then providing such property to outsiders must form part of the
provider’'s business activities as well as the NSW Agency’s business.

The method of calculating the taxable value of an in-house property fringe
benefit varies according to a number of factors, including:

where the NSW Agency is the manufacturer and wholesaler of identical
property - the taxable value is equal to the lowest arm’s length selling
price.

where the NSW Agency is the manufacturer and retailer of identical
property - the taxable value is 75% of the lowest arm’s length selling
price.

where the NSW Agency is the manufacturer and sells similar property -
the taxable value is equal to 75% of the amount that the recipient could
reasonably be expected to pay to obtain the property from the NSW
Agency under an arm’s length transaction.

where the property acquired by the recipient is acquired by the NSW
Agency - the taxable value is the lower of the arm’s length price paid by
the NSW Agency; or the amount that the recipient reasonably could be
expected to have paid to obtain the property from the NSW Agency
under an arm’s length transaction.

If a situation arises that is not captured by the above alternatives, the
taxable value is 75% of the amount that the recipient could reasonably
be expected to have been required to pay to acquire the property from
the NSW Agency.
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Note: “Identical property” is defined in s136 to mean property that is the same
in all respects, including physical characteristics, quality and reputation,
except for differences (if any) that are minimal or insignificant and don’t
affect the value of the property.

As with most fringe benefits, the taxable value of property fringe benefits
provided to an employee can be reduced by either:

application of the otherwise deductible rule; and/or
the amount of the recipient’s contribution.

s62 In the case of in-house fringe benefits, an additional $1,000 reduction in the
taxable value is available in respect of the total taxable value of in-house
fringe benefits provided per employee per FBT year (see Chapter 15).

s44 The otherwise deductible rule only applies to items that would have been fully
deductible to the employee had they not been reimbursed for the expenditure
or had it not been discharged on their behalf.

Where a benefit is only partly business or employment-related, the reduction
which can be made to the taxable value of the benefit will depend on whether
the amount of expenditure which was reimbursed or discharged by the employer
(where this is less than 100% of employee's expenditure), was designed to
cover only the business-related component of the expenditure.

To reduce the taxable value of property fringe benefits under the otherwise
deductible rule, a declaration must be provided to the NSW Agency by the
employee concerned prior to the FBT return for that year being lodged (see
Appendix 1 — Section A).

As with expense payment fringe benefits, the requirement to obtain an employee
declaration is waived if the provision of the fringe benefit is covered by a
recurring fringe benefit declaration provided by the employee (Appendix 2).
The “otherwise deductible” rule will only apply where a NSW Agency obtains
appropriate documentary evidence from the employee. The type of evidence
that must be obtained will depend on the nature of the benefit.

(@)  For wholly employment-related expenditure:

Normally no documentation will be required from the employee in this case as
the NSW Agency will have details of the cost of the benefit. An example would
be the supply of overalls or tools to an employee.

(b)  Where property is provided in respect of travel:

A travel diary or similar document is required.

(c)  Benefits which are not wholly employment-related:

A declaration in an approved format or a recurring fringe benefit declaration is
required.

(d) Car-related benefits:

A declaration in an approved format is required.
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TR 97/12/ In relation to the otherwise deductible rule, Taxation Ruling TR97/12 deals

TR 2003/16 with the circumstances where work related clothing, uniform and footwear
expenses are allowable deductions. The Ruling states that where financial or
property support provided on clothing is deductible, the otherwise deductible
rule operates to reduce the taxable value of the fringe benefit to nil.

The Ruling states that a deduction is allowable for the cost of a compulsory and
distinctive uniform/wardrobe under s8-1 of the ITAA 97. A compulsory uniform/
wardrobe must be prescribed by the NSW Agency in an expressed policy which
requires a particular class of employees to wear that uniform while at work. The
policy must also identify the relevant Agency. The NSW Agency’s compulsory
uniform/wardrobe policy guidelines should stipulate the characteristics of the
colour, style and type of the clothing and accessories that qualify them as being
a distinctive part of the compulsory uniform/wardrobe. Wearing the
uniform/wardrobe generally should be strictly and consistently enforced.

You can deduct the expenditure of a non-compulsory uniform if the design of the
uniform is registered with Ausindustry. This will be the case even where the
clothing would otherwise be regarded as conventional in nature. Characteristics
of a non-compulsory uniform/wardrobe under subdivision 34B are:

the wearer has to be an employee, or recipient of a prescribed payment

the uniform has to identify the wearer distinctively as associated with
the NSW Agency

it is not compulsory to wear the uniform/wardrobe, or, if compulsory, the
wearing of the uniform is not consistently enforced

the uniform/wardrobe design has been entered on the Register.

TR97/12 A deduction is also allowable for the cost of occupation specific clothing that

is “necessary and peculiar” to a particular occupation (e.g. chefs’ uniform,
boilermakers’ overalls, etc.).

TR 2003/16 A deduction will be allowed for sun protection equipment such as sunscreen,
sunglasses and hats for outdoor workers. Provision of these items to
employees will be otherwise deductible.

s44 Where a property fringe benefit is provided in relation to a car owned or
leased by the employee, special rules determine how much, if any, of the
NSW Agency’s expenditure would have been “otherwise deductible” to the
employee.

Where a car property benefit is substantiated by the log book rules, the recipient
must give to the NSW Agency a car substantiation declaration (see Appendix 1
— Section B) for the car for the year and a copy of the log books or odometer
records as required. This is required to substantiate any reduction claimed in
relation to business use of the car.
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Where a car property benefit is not substantiated in accordance with the log
book rules, the recipient must give the NSW Agency a declaration which sets out
the period during which the car was held, the total kilometres travelled, and the
business kilometres travelled by the car in the holding period (Appendix 1 —
Section D).

If the car travels more than 96 kilometres per week on average during the

FBT year, the recipient may give the NSW Agency a declaration that sets out the
holding period, and states that the average number of business kilometres
travelled by the car per week exceeded 96 (Appendix 1 — Section C).

Where the NSW Agency or third party provider is entitled to an input tax credit in
relation to the purchase of the item, the benefit will attract the higher gross-up
rate of 2.0647. Where the NSW Agency or third party provider is not entitled to
an input tax credit, the lower gross-up rate of 1.8692 will apply.

Where the taxable value is based on cost or market value, the Commissioner of
Taxation considers that you should use GST-inclusive values where applicable.
If an employee contributes towards the benefit provided, the value of this
contribution will be the GST-inclusive value, as appropriate.

An employee of a NSW Agency is provided with tools to perform the duties of
their employment. The employee is allowed to take the tools home with them
but must return the tools to the Agency if they resign from their current position
or are otherwise requested to do so.

The provision of the tools will not constitute a property fringe benefits as they are
exempt from FBT pursuant to section 58X of the FBTAA. They are regarded as
a tool of trade and are exempt as the provision of certain work related items.

A NSW Agency provides an employee with gym equipment for home use under
a healthy employee promotion scheme. The employee obtains ownership of the
equipment. The NSW Agency obtained the gym equipment for $500 using a
buying discount offered by the supplier. If the employee had purchased the
gym equipment themselves they would have paid $600.

The taxable value is the amount paid by the NSW Agency to acquire the gym

equipment ($500), assuming the NSW Agency acquired the equipment at or
about the same time they provided it to the employee.
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A NSW Agency sells NSW maps to tourists in a shopfront located in Sydney.
A particular map of southern NSW costs the NSW Agency $5 from the
wholesaler. This map is sold to tourists for $8. An employee of the NSW
Agency is able to buy maps for 50% of cost. John acquires the southern NSW
map by paying the NSW Agency $2.50.

Prima-facie, the taxable value of the benefit is calculated as the lesser of the
arm’s length cost price paid by the NSW Agency and the arm’s length retail
price, less any employee contribution (i.e. lesser of $5 and $8) less John’s
contribution = $5 - $2.50 = $2.50. Such a small benefit is likely to be exempt
under the minor benefit provision or, the taxable value of this and any other
fringe benefits provided to John can be reduced by up to $1,000 and no FBT
liability would arise.
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Appendix 1
Property fringe benefit declaration

Section A

l, declare that:

(show nature of goods)

was provided to me by on behalf of my employer during the period

1 April to 31 March and that the property was used by
me for the following purposes:

(show sufficient detail to enable identification of the relevant benefits)

| also declare that had | purchased the property for its market value that | would
have been entitled to claim an income tax deduction equal to % of
the purchase price.

Signature:

Date
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Section B

I, declare that a car that is owned or leased by me was used for business
purposes and that:

i) The period of the FBT tax year the car was in use by me for business

purposes was to

i) Log books and odometer records for the car (or a car which this car
replaces) were kept for a minimum of 12 consecutive weeks during that period
have been given to the employer; or

iii) Log books and odometer records for the car (or a car which this car
replaces) were kept for a minimum of 12 consecutive weeks in an earlier year,
and odometer records were kept this year and have been given to the employer;

iv) The car business percentage for the period mentioned in item (i) above
was %.

Signature:

Date:
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Property Fringe Benefit Declaration

Section C

I, declare that a car that is owned or leased by me was used for business
purposes and that the period of the FBT year during which the car was in use by
me for business purposes was to

and that an average of more than 96
business kilometres per week was travelled in that period.

Signature:

Date:
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Property Fringe Benefit Declaration

Section D

I, declare that a car that is owned or leased by me was used for business
purposes and that:

The period of the FBT year the car was in use by me for business purposes

was to ;

The total number of kilometres travelled by the car in that period was
; and

The number of business kilometres travelled by the car in that period was:

Signature:

Date:
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I, declare that:

(show nature of goods)

was provided to me by on behalf of my employer during the period

1 April to 31 March and that the property was used by me for
the following purposes:

(show sufficient detail to enable identification of the relevant benefits)

| also declare that had | purchased the property for its market value that 1 would
have been entitled to claim an income tax deduction equal to % of
the purchase price.

| understand that this declaration is to apply to the above stated benefit and to
any identical benefit for a period up to five years from the date of this declaration
or until the stated percentage incurred in earning my assessable income
decreases by more than ten percentage points. This declaration will also be
revoked if another recurring property fringe benefit declaration is provided in
respect of a subsequent identical benefit.

Signature:

Date:

New South Wales Treasury 12-14



Fringe Benefits Tax Manual

tpp

13-02
Chapter 13: Residual Fringe Benefits
Contents

Page

13.1  Overview 2
13.2  When does a residual fringe benefit exist? 2
13.3  Are there any exemptions? 3
13.4 What is the taxable value? 3
13.5 In-house residual fringe benefits 4
13.6  External residual fringe benefits 4
13.7 Can the taxable value be reduced? 5
13.8 Which gross-up rate? 5
13.9 Substantiation 6
Appendix 1 Residual fringe benefit declaration 7
Appendix 2 Recurring residual fringe benefit declaration 8

New South Wales Treasury



Fringe Benefits Tax Manual tpp

Chapter 13: Residual Fringe Benefits 13-02
Ch18 - FBT: Residual fringe benefits are any benefits that are not captured by any other
A Guide for category in the FBTAA.
Employers
The taxable value of a residual fringe benefit depends upon whether it is an
Div 12 in-house or external residual fringe benefit. As with other fringe benefits, the
taxable value of residual fringe benefits may be reduced in certain
circumstances if they are adequately substantiated.
s136(1) A residual benefit exists when the benefit:
is provided which satisfies the definition of a fringe benefit
cannot be categorised as any other type of fringe benefit
is not an exempt benefit.
Common residual benefits include:
provision of free or discounted services (e.g. travel or the performance of
professional or manual work)
rights relating to the use of property (as opposed to the provision of
property)
provision of insurance coverage
provision of motor cycles or other motor vehicles not within the definition of
a car
provision of taxis (where not otherwise exempt) and rental cars leased on
short-term hire and accommodation that do not qualify as car or housing
benefits respectively
any other benefits (e.g. private use of a telephone where the account is
held in the employer's name).
s149(1) Residual fringe benefits are generally treated as having been received at the
time when, or over the period during which, the particular benefit is
provided. For example, where the benefit is provided for a period of six
months, the benefit will be treated as having been received over that period.
s46(2) An exception is where the benefit is provided in return for payments made
on a regular basis. For example, where discounted services are provided to
an employee on the basis of regular billing, and identical services are
provided to members of the general public on the same basis, the services
provided during each period are treated as a benefit provided when the
periodic payment is due.
s46(1) Where the benefit is provided for a period which extends beyond the end of

the FBT year, the taxable value must be apportioned to the period in the
year of tax during which the benefit was provided.
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MT 2034

TD2011/5
MT 2034

As outlined in Chapter 14, some residual fringe benefits are specifically exempt
from FBT, including:

provision of recreational or child-care facilities on NSW Agency business
premises. The ATO has confirmed that this exemption does not apply to
the cost of instructors (e.g. personal trainers or gym instructors) used by
employees on the NSW Agency's premises using the Agency's facilities.

where a current employee is allowed to use equipment (other than a car)
which is ordinarily located on the NSW Agency's business premises and
used principally in connection with the Agency’s business, the benefit is

exempt (e.g. use of a photocopier owned by the NSW Agency for private
purposes).

a lease or licence of residential accommodation provided to an employee
who is required to live away from his or her usual place of residence in
order to perform employment duties.

use of a motor vehicle (that is not a “car”) by an employee where there is
no private use other than work-related travel or other private use which is
minor, infrequent and irregular for travel to and from work.

where a motor vehicle provided to a current employee is unregistered
during the whole year of tax and is used principally in connection with the
NSW Agency's business.

certain payments made by a NSW Agency to ensure “priority of access” in
relation to certain family day care, care outside school hours and care in
school vacations.

provision of free or discounted travel (other than in an aircraft), to current
employees (not associates) on a regular and scheduled service, where the
NSW Agency carries on the business of providing like transport to
members of the public (e.qg. free rail travel to and from work to railway
workers).

The taxable value of a residual fringe benefit will depend on whether it is an
in-house or external residual fringe benefit (as follows in 13.5 and 13.6).
Regardless, the taxable value is calculated using GST-inclusive amounts.

Special rules apply in relation to the taxable value of residual benefits that
are motor vehicles (other than cars). Taxation Ruling MT2034 outlines the
appropriate methods for valuing the provision of motor vehicles that are not
“cars” for FBT purposes.

The most common method for valuing a residual fringe benefit in respect of
a motor vehicle which is not a car for FBT purposes is to multiply the
number of private kilometres travelled by the vehicle in an FBT year by the
cents per kilometre rates prescribed annually by the ATO. Please note that
this method is only available to be used where there is extensive business
use of the vehicle.
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s136(1)

s62

s50, 51

A residual fringe benefit will be an in-house residual fringe benefit where:

the provider is the NSW Agency or an associate of the Agency (but not a
third party); and

the benefit is of a kind normally provided by the NSW Agency to the public
as part of their business; or

a third party provided the benefit after acquiring it from the NSW Agency or
an associate of the Agency; and

the benefit is of a kind normally provided by both the provider and the NSW
Agency to the public as part of their businesses.

For example, an in-house residual fringe benefit arises where a NSW
Government-operated bus service allows employees to use the bus service for
free.

An annual reduction of $1,000 can apply to the total taxable value of all
in-house fringe benefits (including in-house residual fringe benefits).

Where a NSW Agency provides an in-house benefit to an employee on a
single day (i.e. non-period), the taxable value of the residual fringe benefit is
calculated as follows:

where identical benefits are provided to the general public, 75% of the
lowest arm’s length price charged to the general public for an identical
benefit less any amount actually paid by the recipient for the benefit; or

where no identical benefits are provided to the general public, 75% of the
amount which the employee could be reasonably expected to pay to
acquire the benefit under an arm’s length transaction less any amount
actually paid by the recipient for the benefit.

Where the NSW Agency provides an in-house benefit over a period, the
taxable value of the benefit is determined at 75% of the market value, less the
amount paid by the employee. Where the period during which the benefit is
provided extends past the end of the FBT year, the taxable value must be
apportioned between the two years on a pro-rata basis.

An external residual fringe benefit is a residual fringe benefit other than an
in-house residual fringe benefit.

Commonly, an external residual fringe benefit arises where:

the residual fringe benefit is provided by the NSW Agency or associate but
the benefit is not of a kind provided to the public in the ordinary course of
business; or

the NSW Agency or associate arranges for the residual fringe benefit to be
provided by a third party and the benefit is not of a kind provided by both
the provider and the NSW Agency to the public as part of their business.
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Where the NSW Agency provides an external residual benefit on a single day,
the taxable value is calculated as follows:

if f the NSW Agency purchased the benefits under an (define) transaction
to provide to the employee, the taxable value is the cost price to the NSW
Agency less any amount paid by the employee

otherwise, the taxable value is the amount the employee could reasonably
be expected to pay to obtain the item, less any amount paid by the
employee.

Where the NSW Agency provides an external benefit over a period, the taxable
value of the benefit is determined on the cost to the employer of providing the
benefit, less the amount paid by the employee. Where the period during which
the benefit is provided extends past the end of the FBT year, the taxable value
must be apportioned between the two years on a pro-rata basis.

As with most fringe benefits, the taxable value of residual fringe benefits can be
reduced by the:

application of the otherwise deductible rule; and/or
amount of any recipient’s contribution.

Additionally, a summarised list of specific reductions that may apply are
discussed at Chapter 15 of this FBT Manual.

s52 The otherwise deductible rule applies where the employee would be entitled
to a once-only income tax deduction had they obtained the benefit
themselves.

Where a benefit is only partly business or employment-related, the reduction
that can be made to the taxable value of the benefit is dependent on the
amount of expenditure reimbursed or discharged by the employer. Where the
employee reimburses 100% of the employee’s expenditure, the reduction
would be limited to the business portion of the expense.

The applicable gross-up rate depends on whether the NSW Agency or third
party provider is entitled to an input tax credit in respect of the acquisition of the
benefit.

Generally, where the supply is not purchased or imported from a third party
(e.g. performance of services, manufactured), no input tax entitlement exists for
the NSW Agency. The benefit will be a Type 2 benefit and attract the Type 2
gross-up rate of 1.8692.

Where the supply is purchased or imported and the employer is entitled to an

input tax credit in respect of GST paid, the benefit will be a Type 1 benefit and
attract the Type 1 gross-up rate of 2.0647.
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To reduce the taxable value of residual fringe benefits under the otherwise
deductible rule, a declaration must be provided to the NSW Agency by the
employee concerned prior to the FBT return for that year being lodged
(see Appendix 1).

The requirement to obtain an employee declaration is waived if the provision of
the fringe benefit is covered by a recurring fringe benefit declaration obtained
from an employee (see Appendix 2) or where there is a requirement to obtain a
travel diary from the employee.

Declarations are not required for expenses that are incurred exclusively in
producing salary or wages as an employee. For example, a declaration would
not be required where an employee pays by CabCharge for taxi fares to attend
meetings in the course of his or her duties.

Receipts and invoices are not required as evidence of particular types of
employee expenses that may be paid by the NSW Agency. These are the
reasonable costs of accommodation, meals and other incidentals of travel
within Australia. The reasonable allowance amounts in respect of the
2011-2012 income year are contained in TD 2011/17.

Note: Receipts and tax invoices may be required in order for the NSW Agency
to substantiate their claim for any GST input tax credits.

A general declaration is not required where the recipient's expenditure is on
travel within or outside Australia involving more than five nights away from
home. For overseas travel, a travel diary is required in all cases where the
travel involves more than five nights. For domestic travel, a travel diary is only
required where the travel is for more than five nights, is not wholly for business
purposes and the amounts claimed are in excess of the reasonable allowance
amounts.

The travel diary must record all business activities on the trip to substantiate
the deductible nature of the expenditure. The record must be made before, at
the time of, or as soon as reasonably practicable after, the conclusion of the
activity. The diary entry must contain sufficient detail to give a reasonable
guide as to the extent to which the trip was undertaken for deductible purposes.

The ATO has recently confirmed that an annual no-private-use declarations
can be relied upon in circumstances where employees travel overseas on
business that extends for more than five nights and in circumstances where
an employer has strict policies in place that the employer will only ever pay
for work-related expenses. While a no-private-use declaration does not
require employers to obtain travel diaries from employees, an employer may
find it prudent to do so in order to satisfy themselves that they can in fact
make a no-private-use declaration.
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Appendix 1
Residual fringe benefit declaration

I, declare that
(name of employee)

(show nature of benefit)

was provided to me by or on behalf of my employer during the period from

20 to 20

and that the benefit was used by me for the following purpose(s)

(please give sufficient information to demonstrate the extent to which the benefit was used by you for the purpose of

earning your assessable income)

| also declare that had | purchased the service or the privilege, etc, for its
market value, | would have been entitled to claim an income tax deduction
equal to % of the interest on the loan.

Signature:

Date:
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I, declare that:

(show nafure of benefits)

was provided to me by on behalf of my employer during the period

1 April to 31 March and that the benefit was used by me for
the following purposes:

(show sufficient detail to enable identification of the relevant benefits)

| also declare that had | purchased the service or privilege for its market value
that

| would have been entitled to claim an income tax deduction equal to

% of the purchase price.

| understand that this declaration is to apply to the above stated benefit and to
any identical benefit for a period up to five years from the date of this
declaration or until the stated percentage incurred in earning my assessable
income decreases by more than ten percentage points. This declaration will
also be revoked if another recurring residual fringe benefit declaration is
provided in respect of a subsequent identical benefit.

Signature:

Date:
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Ch20 - FBT:  Not all benefits are subject to FBT. This chapter briefly explains some of

A Guide for those exempt benefits. Refer to the relevant section of the Fringe Benefits

Employers Assessment Act (FBTAA) to note the conditions attached to each particular
exemption.

Please note the distinction between exempt benefits and fringe benefits subject
to concessional treatment (i.e. where the taxable value may be reduced), which
are separately discussed at Chapter 15.

s136(1) Exempt benefits are not fringe benefits and are not subject to FBT. Exempt
benefits are specifically identified in the FBTAA, either within the division of
the relevant category of fringe benefit or in Division 13, which contains
miscellaneous exemptions.

s136(1) No FBT liability arises in respect of superannuation contributions made to a
complying fund because such contributions are excluded from the definition
of a fringe benefit.

S7(2A) Unlike other vehicles, the home garaging of certain emergency service
(e.g. police, ambulance or fire fighting service) vehicles will not be deemed to
be “available for private use” and a FBT liability will not arise from merely
home garaging the vehicle. The vehicles must have the appropriate exterior
markings, flashing lights and sirens.

It should be noted that any actual private use of that vehicle will not be
exempt from FBT.

s8 The provision of a motor vehicle to an employee will either be a car fringe
benefit where the motor vehicle fits within the definition of “car” in section
136(1), or a residual fringe benefit if the vehicle provided to an employee
does not meet the definition of a “car” for FBT purposes.

A “car’ is defined as:

a motor car, station wagon, panel van, utility truck or similar vehicle designed
to carry a load of less than one tonne; or

any other road vehicle designed to carry a load of less than one tonne and
fewer than nine passengers.

For an employee’s use of a “car” to be an exempt benefit, the car must be a
panel van, utility or other commercial vehicle (i.e. a vehicle not designed
principally to carry passengers) or a taxi. The employee’s private use of the car
must be restricted to:

travel between home and work
use which is incidental to travel in the course of duties of employment

non-work related use that is minor, infrequent and irregular.
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s47(6), MT
2024

s17

s17(4)

s17(4)

S20A

s21

s22,s61B

Private use of an unregistered car will also be an exempt benefit in
circumstances where the car is unregistered at all times during the year when it
is held by the provider of the benefit and where it is held principally for use in
business operations. An unregistered car is one that cannot be legally driven on
a public road.

Pursuant to section 47(6), an FBT exemption can apply to the provision of a
motor vehicle (not a car) where it is provided as a work use vehicle. The
exemption only applies if there is no private use of the vehicle other than
detailed above.

Subject to various conditions, the following loans are specifically exempt from
FBT:

a temporary advance to enable an employee to pay a security deposit
(e.g. arental bond) in connection with temporary accommodation
provided by the NSW Agency where the need for the accommodation
arises because the employee is required to live away from home or to
relocate for employment reasons. The employee must repay the advance
within 12 months.

A loan to a current employee to meet employment related expenses,
which will be incurred within six months of the date of the loan being
granted.

An expense payment fringe benefit will be an exempt fringe benefit if covered
by a no-private use declaration. Such a declaration may be made in respect
of expense payment fringe benefits where the NSW Agency reimburses only
employment-related expenses (e.g. substantiated business calls from an
employee’s home telephone) or where the Agency enforces a policy that
benefits be used only for employment-related expenses. The declaration
must be made in writing by the declaration date and in the form approved by
the Commissioner (see Appendix 1).

Expenses incurred by an employee on accommodation for themselves and
any spouse and children normally living with them, solely because the
employee is required to live away from their usual place of residence to carry
out employment duties, will be an exempt fringe benefit (please note that the
treatment of living-away-from-home benefits may change from 1 July 2012).
See Chapter 8 for more detail regarding this benefit type).

To obtain the exemption, the NSW Agency must obtain a declaration from the
employee on an approved declaration form stating that the employee had to live
away from home for employment reasons, the period involved, the usual place
of residence and the actual place of residence during that period (refer to
Chapter 8 of this FBT Manual).

Car expense payments will be exempt if they relate to an employee’s car
expenses where the car is owned or leased by the employee. Where
expenses are reimbursed according to the cents-per-kilometre rate, the rates
utilised must be in line with the benchmark rates, which are adjusted annually
by the Commissioner.
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TD 2011/5

s41, IT 2675

s39, TR
97/17

s47(1)

s47(2), TR
2000/4

s47(3), (4),

s47(5), TD
96/7

s47(7), TD
95/49

The rates applicable to the FBT year commencing 1 April 2011 are:

Engine Capacity Rate per Kilometre
0 —2500cc 46 cents
Over 2500 cc 55 cents
Motor Cycles 14 cents

Goods that are supplied to an employee on a working day which are
consumed on the NSW Agency’s premises or premises of a related Agency
are an exempt property benefit.

For tax-exempt bodies, this exemption is limited to property other than food
and drink.

Free or discounted transport (except air transport) provided to employees in
the course of the Agency’s business of providing such transport to the public
will be an exempt benefit. This exemption extends to police officers travelling
on public transport to and from duty.

Certain recreational or childcare facilities located on the Agency’s business
premises provided for the benefit of employees will be exempt fringe benefits.

The use of equipment owned by the NSW Agency (other than a motor
vehicle) by an employee will be an exempt residual fringe benefit. For
example, a computer taken home by an employee for personal use overnight
or on weekends.

Living-away-from-home accommaodation provided to an employee who is
required for work purposes to live away from their usual place of residence
will be an exempt fringe benefit.

This exemption will only apply provided the employee gives the NSW Agency an
appropriate declaration (see Appendix 1 of Chapter 8 of this FBT Manual). As
discussed above, treatment of living-away-from-home benefits may change from
1 July 2012. See Chapter 8 for more detail regarding this benefit type.

Certain “fly-in-fly-out” travel arrangements for employees in designated
remote areas or working on oil rigs and other off-shore installations will be
exempt benefits.

On 3 November 2011 legislation was enacted that extends the exemption
from FBT for travel between home and work sites for “fly-in-fly-out”
employees working in remote locations overseas (subject to certain
conditions being met). This change removes the possibility of double taxation
of “fly-in-fly-out” benefits received by Australians working in remote locations
overseas.

The measure applies from 1 July 2009.

New South Wales Treasury 14 -4



Fringe Benefits Tax Manual tpp
Chapter 14: Exempt Benefits 13-02

S4TA

s53

s54

s55, 56

s57, TR
92/17

S57A, TR
2003/5

s58

S58A, 61E,
143D

A residual fringe benefit covered by a “no-private use declaration” will be
exempt. A “no-private use declaration” can be made where a benefit is solely
provided for employment-related purposes (see Appendix 2).

Where a motor vehicle gives rise to a car fringe benefit, any benefits
associated with operating that car (e.g. payment of registration, insurance,
repairs, fuel costs) will be exempt from FBT. They are effectively represented
in the value of any resultant car benefit because the valuation rules for car
fringe benefits takes operating costs into account.

Where employees receive board fringe benefits, any additional food and drink
supplied (such as morning and afternoon tea) is exempt if it is provided on
the employer’s premises or work site. Food and drink supplied at a party,
reception or other social function is not exempt.

There are specific provisions exempting international bodies from taxation.
Foreign government representatives are exempt under the Consular
Privileges and Immunities Act 1972 or the Diplomatic Privileges and
Immunities Act 1967.

Benefits provided by religious institutions to a minister or full-time member of
a religious order in respect of that person’s religious work are generally
exempt.

Benefits provided by public benevolent institutions (PBIs) are exempt up to a
limit of a grossed up taxable value of $30,000 (or $17,000 grossed up taxable
value if the institution is a hospital) per employee per FBT year.

Where an employee of a government, religious institution or non-profit body
provides live-in care for people who are elderly or are mentally or physically
handicapped or in necessitous circumstances, benefits provided to the
employee are generally exempt. The exemption extends to the spouse and
children of the employee, and covers the supply of items such as residential
fuel, meals or other food and drink, and electricity.

Travel benefits (including meals and accommodation en route) provided to a
current or future employee for the purpose of attending a job interview or
selection test, are an exempt fringe benefit. Where the benefit is of a type
that would be an expense payment fringe benefit but for the exemption,
documentary evidence of the employee’s expenditure must be obtained by
the NSW Agency.
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s58B

S58AA
s136(1) -

family
member

s58C

The payment or reimbursement of an employee’s costs for the removal and
storage of household effects will be an exempt benefit if the removal takes
place, or the storage commences within twelve months of the employee
starting work at the new location.

The exemption applies to the costs of removal, storage, packing, unpacking
and insurance of household effects (including pets) kept primarily for the
personal use of the employee or family.

The exemption applies regardless of whether the employee is moving
permanently or living away from home.

The engagement of a relocation consultant will be exempt from FBT when
helping an employee who is required to move either permanently or temporarily
from their usual place of residence to perform their new employment duties. .

Assistance which can be provided by the consultant and treated as exempt
includes:

finding, or providing information to the employee or family member about,
accommodation; or

providing information to the employee or family member about education
facilities or other community amenities and services.

It does not include paying expenses on behalf of the employee or family
member.

Home sale and purchase incidental costs may be an exempt benefit

(e.g. stamp duty, legal fees, borrowing costs, advertising costs and estate
agent's commission). There are many conditions attached to these
exemptions including:

House sold

the sale is made solely because the employee changed their usual place of
residence to carry out the employment duties

the house was owned when the employee notified the employer of the
change in new locality;

the house was the employee's usual place of residence

the sale contract was made within two years of commencing duty at the new
locality.

House purchased
the employee owned a home at the former locality

the employee must sell or propose to sell their former home within two years
of commencing duty

the purchase was made solely because of the relocation to another job
locality
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s58D

S58E

s58F

s58H

s58J

s58K

the new home was occupied as the employee's usual place of residence

the contract to purchase was made within four years of commencing duty at
the new location

If the employee does not sell their former home within two years of
commencing duty, the benefit will become subject to FBT in the year in
which the two-year period expires.

Costs of connecting utilities such as telephone, electricity or gas services may
be exempt when they relate to an employee’s relocation. The exemption
applies regardless of whether the employee is moving permanently or living
away from home.

The connection or re-connection of services must be made within twelve months
after the day on which the employee commenced working at the new
employment location.

To apply the exemption, documentary evidence of the employee’s expenditure
must be obtained by the Agency.

A benefit that consists of the leasing of household goods primarily for
domestic purposes may be an exempt benefit. For the exemption to apply,
the employee must be living away from home and concurrently be provided
with accommodation which is an exempt benefit as a result of section 21 or
sub section 47(5) of the FBTAA (these sections refer to living away from
home exemptions for accommodation provided as either an expense or
residual fringe benefit respectively). As discussed above, please note that
the FBT treatment of living-away-from-home benefits may change from 1 July
2012. See Chapter 8 for more detail regarding this benefit type.

Relocation transport costs (including meals and accommodation en route) of
the employee and family members are exempt:

Where the relocation transport is by car and the employee is reimbursed on
a cents per kilometre basis, the benefit is not exempt. However, a reduction
of the taxable value may be available (see Chapter 15).

Newspapers and periodicals provided to employees for use for business
purposes are exempt benefits.

Providing workers compensation insurance coverage and actual
compensation for work-related injuries will be exempt benefits.

Health care services provided in a work-site such as first-aid posts and
medical clinics are exempt benefits.
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s58L

S58LA

s58M, 143E

ATO ID
2004/557

s58N

sb58P

Travel (including accommodation and meals en route) to obtain medical
treatment for an employee or family member from a foreign country, may be
an exempt benefit provided it is at the least cost necessary.

Travel (including accommodation and meals en route) provided to an
employee (or close relative in certain circumstances) to visit a close relative in
a time of serious illness or to attend their funeral may be an exempt benefit
when the employee is living away from home, travelling in the course of
employment or the employee lives in a remote area.

Work-related medical tests (including pre-employment tests), preventive
health care, work-related counselling (including the provision of
out-placement services to former employees made redundant) and migrant
language training may be exempt benefits.

“Work-related preventative health care” is defined in section 136 to generally
mean any form of care provided by a medical professional to prevent work-
related trauma to employees who:

are likely to be at risk from a work-related trauma;
are likely to be at risk from a similar work-related trauma,;

work in close proximity to those employees who are suffering from the
trauma; or

perform similar duties to those employees who are suffering from the
trauma.

The ATO has held the provision of free flu vaccinations will be an exempt benefit
under section 58M as the definition of “Work-related trauma” includes the
contraction of a disease that is related to the employment of the employee.

The ATO has held that reimbursements made to a certain class of employees
for the cost of corrective optical aids could not be treated as exempt benefits
as the benefits were not made generally available to all employees of the
employer who were likely to be at risk of suffering from a similar work-related
trauma.

Benefits such as food, clothing and shelter provided to employees and family
members at a time of emergency may be exempt benefits

Benefits with a total taxable value of less than $300 (GST inclusive) which are
provided infrequently and irregularly and/or are difficult to value will be
exempt benefits.

New South Wales Treasury 14 -8



Fringe Benefits Tax Manual tpp
Chapter 14: Exempt Benefits 13-02

TR 2007/12

TR 2007/12

In assessing whether a benefit meets the minor benefits requirements, the
following must be considered:

Is the notional value of the benefit less than $3007?
Would it be unreasonable to treat the minor benefit as a fringe benefit?
Is it provided on an infrequent and irregular basis?

Are there other benefits which are “associated benefits” (i.e. Identical or
similar benefits which are provided in connection with the minor benefit)?

Is the sum of the value of the minor benefit and associated benefits
considered to be substantial?

The FBTAA provides little guidance with respect to the meaning of the term
“infrequent” and the public rulings which are available do not define the time-
frames associated with irregular use. The ATO has been reticent in providing a
definitive guide as to how the term should be practically interpreted, other than to
say that it is a question of fact to be determined within the specific context of the
benefit being provided.

In applying the ‘infrequency and irregularity’ criterion, the ruling does not
stipulate the maximum number of times associated benefits that are identical
or similar to a minor benefit, or benefits in connection with the minor benefit,
can be provided before the criterion would not be met. The more often and
regularly those benefits are provided, the less likely it is that this criterion
would be met.

Taxation Ruling TR 2007/12 provides further guidance on the ATO’s view of
what is considered to be “infrequent” along with examples of where the minor
benefit exemption can apply. Examples include the provision of a Christmas
party, gifts to employees by a tax-exempt body and the provision of movie
vouchers.

The $300 threshold applies to each benefit provided to an individual employee
and/or each benefit provided to an associate of an employee. The ATO has
broadened its view so that each benefit needs to be considered for exemption
separately, rather than grouped together with any associated benefits.

There are a number of additional conditions imposed on the public sector
relating to application of the minor benefits exemption for tax-exempt body
entertainment benefits. To qualify for the minor benefits exemption, the
entertainment must be provided to:

employees incidentally to the provision of entertainment to non-employees
(or non-associates) and the entertainment must not consist of a meal (other
than light refreshments); or

employees on NSW Agency premises and must be provided solely as a
means of recognising the special achievements of an employee (for an
employment related matter).

The exemption for minor benefits can be applied in very limited circumstances to
tax exempt bodies when they are providing tax-exempt body entertainment
benefits.
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s58Q Awards for long service of at least 15 years will be exempt benefits, subject to
a maximum exemption of $1,000 (taxable value) for 15 years of service and
increased by $100 for each additional year of service. Where the value of the
award(s) is in excess of the maximum, no part of the award(s) is exempt
(i.e. no reduction available for the maximum amount).

If the employee has received a previous long service award, the maximum value
of any subsequent award is $100 for each year in excess of 15 years that is
being recognised by the additional award.

Example

An agency provides Anne with a gift to recognise 15 years of service. The value
of the gift is $500.

As the value of the gift is less than the $1,000 cap, this will be an exempt
benefit.

If Anne was to remain with the agency for another 5 years and the agency gives
her a gift worth $750 to recognise her 20 years of service, this would not be an
exempt benefit as it exceeds the cap. As Anne received a gift in recognition of
her 15 years of service, the maximum value of the gift she could receive for 20
years of service that would be exempt from FBT would be $500 (i.e. $100 x 5
years). As the 20 year gift exceeded $500, the full value of the $750 gift would
be taxable.

s58R Awards given which genuinely related to occupational safety achievements
will be exempt provided that the taxable value is $200, or less, per recipient.
Where the $200 limit is exceeded, no part of the award(s) is exempt.

s58S Food, drink and accommodation provided to trainees engaged under the
above scheme will be an exempt benefit.

s58W Deposits made to the Superannuation Holding Accounts Reserve under the
Small Superannuation Accounts Act 1995 will be exempt.
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s58X

ATOID
2008/133

sb8Y

sb8Z

sb8zC

ATO ID
2005/158

The following items of property are exempt from FBT where they are provided
to an employee primarily for use in the employee's employment:

a portable electronic device. This can include a mobile phone, calculator,
an electronic diary, a personal digital assistant or similar item, a notebook
computer, laptop computer or similar portable computer or a portable
printer. Other devices that may also satisfy this exemption are devices
that have the following characteristics:

. easily portable and designed for use away from an office
environment

. small and light
. can operate without an external power supply
. designed as a complete unit.

an item of computer software

an item of protective clothing
a briefcase

a tool of trade.

An employee's subscription to a trade or professional journal, membership
fees for a corporate credit card and membership fees for an airport lounge
membership will be exempt from FBT.

Taxi travel provided by NSW Agencies to employees for travel beginning or
ending at work is exempt from FBT.

Taxi travel between home, work or any other place necessary (e.g. doctor) is

exempt where the travel is undertaken by the employee as a result of their
illness or injury.

Provision of housing in a remote area is an exempt benefit.

Where an employer also provides an employee with water as agreed under a
residential tenancy agreement, this will constitute part of the exempt benefit.
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Appendix 1
No private use declaration - expense payment
benefits
l, on behalf of

(name of employer)

declare that the expense payment benefits described below, and provided during
the FBT year from 1 April to 31 March are payments or
reimbursements of expenses which, under the ‘otherwise deductible’ rule, would
have a taxable value of nil.

(show sufficient detail to enable identification of the relevant benefits)

Signature:

Date:
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Appendix 2
No private use declaration - residual benefits

l, on behalf of

(name of employer)

declare that the residual benefits described below, and provided during the FBT
year from 1 April to 31 March arise from the use of
property which is subject to a consistently enforced prohibition on the private use
of that property and which, under the ‘otherwise deductible’ rule, would have a
taxable value of nil.

(show sufficient detail to enable identification of the relevant benefits)

Signature:

Date:
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Ch19 - FBT:
A Guide for
Employers

s24

sb9

s60

The taxable value of many fringe benefits may be reduced in certain
circumstances.

This chapter briefly explains some of the concessions and reductions in
taxable value. Consult the relevant section of the FBTAA for details of the
specific conditions attached to each particular reduction. The various
concessions and reductions are specifically identified in the FBTAA, either
within the division of the relevant category of fringe benefit or in Division 14
(Reduction of Taxable Value of Miscellaneous Fringe Benefits).

The taxable value of many fringe benefits may be reduced by:

the amount of the recipient’s contribution (see discussion at Chapter 1
of this FBT Manual)

the otherwise deductible rule, and/or

other specific provisions/concessions.

The otherwise deductible rule applies to specific benefits where the

employee would have been entitled to a once-only income tax deduction had
they acquired the benefit themselves. This rule applies to most categories of
fringe benefits (e.g. property, expense payment and residual fringe benefits).

If the employee would only be entitled to a tax deduction for a decline in value
(depreciation) over a number of years, this will mean no reduction is available
under the otherwise deductible rule as decline in value deductions are not once-
only deductions.

Where a benefit is only partly business or employment-related, the reduction
that can be made to the taxable value of the benefit is dependent on the amount
of expenditure reimbursed or discharged by the employer. Where the employee
reimburses 100% of the employee’s expenditure, the reduction would be limited
to the business portion of the expense.

Where the NSW Agency supplies, pays for or reimburses the cost of
electricity, gas or other residential fuel for an employee in a remote area, the
value of the benefit can be reduced by 50%. The employee must also be
receiving a remote housing, remote housing loan or remote housing rental
benefit. The concept of remote area is discussed in Chapter 7 of this
Manual.

The taxable value of certain benefits arising from housing assistance
provided to an employee in a remote area can be reduced by 50% (e.g. the
payment or reimbursement of rent or repayments towards a housing loan,
provision of land, or house and land, etc.). Provision of a remote area
housing fringe benefit is exempt from FBT. The concept of remote area is
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further discussed in Chapter 7 of this Manual.

s61, 60A Holiday travel provided to employees working in a remote area is given
concessional FBT treatment in certain circumstances. The concept of
remote area is discussed in Chapter 7 of this Manual.

Where an employee working in a remote area is provided with, or reimbursed
for the costs of transport from the remote area, the taxable value of the benefit
may be reduced by 50% if:

the employee travels from the work locality to the town where he or
she lived before being engaged to work at that remote locality; or

the employee travels to the capital city of the State or Territory in
which the work place is located.

Other conditions require the travel to be part of an award agreement or
customary within the employee’s industry. Further, where the transport is
provided to the employee the transport must be for a holiday of at least three
working days.

Where the travel is not to either of the destinations set out above but all other
conditions are satisfied, the taxable value will be the lesser of:

50% of the taxable value

50% of the benchmark travel amount (i.e. the usual cost of return
travel between the remote area locality and the capital city of the
State/Territory in which the workplace is located).

This concession also applies to members of the employee’s family who usually
live with the employee and extends to accommodation and/or meals en route.

Where the benefit is an expense payment fringe benefit, proof of the
expenditure must be provided to the NSW Agency.

Where car expenses are reimbursed that have been calculated on a cents-per-
kilometre basis, a declaration must be obtained (see Appendix 1). The
maximum reduction is 50% of the amount that would be paid if the
reimbursement were to be calculated on a cents-per-kilometre basis per the
rates used by the ATO.

This concession is not restricted to one trip per year for the employee and their
family.

S61A Holiday travel provided to employees posted overseas is given concessional
FBT treatment in certain circumstances.

Where the benefit is provided as part of an award agreement or is customary
within the employee’s industry and is provided for at least three working days,
the taxable value of the benefit may be reduced as follows:

where the travel is to the employee’s home country, 50% of the actual
cost of the travel; or
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s61B

TD 2011/5

s61C

s61D

where the travel is not to the employee’s home country, 50% of the
benchmark travel amount (i.e. the cost of a return economy airfare
to the home location at the time of commencement of the holiday).

The employee must be living away from home to qualify for the concession.

This concession also applies to members of the employee’s family who usually
live with the employee and extends to accommodation and/or meals provided
en route.

The concession also applies where the travel is for a spouse or child who does
not live with the employee. The travel can be between any place and the place
at which the spouse or child meet the employee.

Where the benefit is an expense payment fringe benefit, proof of the
expenditure must be provided to the NSW Agency.

Please note that this treatment may change from 1 July 2012.
See Chapter 8 for more detail regarding this type of benefit.

Where an employee undertakes relocation transport using their own car and
is reimbursed on a cents-per-kilometre basis, the total amount reimbursed
can be reduced by the amount which would have been reimbursed as
calculated in accordance with the ATO’s prescribed cents-per-kilometre
benchmark rates, which are adjusted annually by the Commissioner.

The rates applicable to the FBT year commencing 1 April 2012 are:

Engine Capacity Rate per Kilometre
0 —2500cc 46 cents
Over 2500 cc 55 cents
Motor Cycles 14 cents

To qualify for the concession, a declaration must be provided (see Appendix 3).

The taxable value of a fringe benefit provided as temporary accommodation
(including the leasing of household goods) may be reduced to nil if it is
provided to an employee who is required to change their usual place of
residence for employment reasons.

This reduction is discussed further in Chapter 7.

The payment or reimbursement of an employee’s expenses (including
expenses for family members) for meals while they are staying in a hotel,
motel, hostel or guesthouse (where the accommodation qualifies for the
temporary accommodation exemption explained above) will be
concessionally taxed at a value of two dollars per meal (or one dollar if the
family member is under twelve years of age).
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S61E A reduction applies where an employee travels in their own car solely for the

purpose of attending an interview or selection test in connection with an
application for a new job, promaotion or transfer in employment and is
reimbursed on a cents-per-kilometre basis for the car expenses incurred.

The total amount reimbursed can be reduced by the amount which would have
been reimbursed as calculated in accordance with the benchmark rates, which
are adjusted annually by the Commissioner. The rates have been set out in
15.3.5 above. A declaration also must be completed (see Appendix 4).

S61F Where a cents-per-kilometre reimbursement is provided for the use of an
employee’s car to attend a work-related medical examination or screening,
preventative health care, counselling session or migrant language training
the taxable value is calculated by reducing the reimbursement amount by the

motor vehicle expenses calculated using the ATO’s prescribed cents-per-
kilometre rates.

The total amount reimbursed can be reduced by the amount which would have
been reimbursed as calculated in accordance with the benchmark rates, which

are adjusted annually by the Commissioner. The rates have been set out in
15.3.5 above.

A declaration must also be completed (see Appendix 5).

s62 If during an FBT year, a NSW Agency provides one or more in-house fringe

benefits to an employee, the aggregate taxable values of these benefits may
be reduced by $1,000.

In-house benefits are generally those which are identical or similar to the
benefits provided to customers in the NSW Agency’s ordinary course of
business.

Specific records of these fringe benefits provided need not be maintained if the
employer is satisfied that the value of the benefits provided in the year is
expected not to exceed the $1,000 limit.

S63 A living-away-from-home allowance (LAFHA) fringe benefit is an allowance
paid to an employee as compensation for additional expenses and other
disadvantages associated with having to live away from the employees usual
place of residence in order to perform duties of employment.

Potential reductions in the taxable value of a LAFHA are discussed at Chapter 8
of this FBT Manual.

Please note that this treatment may change from 1 July 2012.
See Chapter 8 for more detail regarding this type of benefit.
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S65A

S65CA,
65CC

The reimbursement by the NSW Agency of the full-time education costs of an
overseas employee’s children, including school fees, school uniforms,
textbooks and school excursions, during the employee’s Australian
assignment will be an exempt benefit for FBT purposes, provided that the
employee is living away from home and the following conditions are satisfied:

the employee’s children are less than 25 years of age on the day the
benefit was provided

the education is full-time, and provided either at an educational
institution or by a tutor

it is customary for the industry in which the NSW Agency operates in
to provide these education benefits to employees in similar
circumstances

documentary evidence of the expenditure is given to the NSW
Agency.

There is no requirement for the employee’s children to be studying in Australia.

Please note that this treatment may change from 1 July 2012. See Chapter 8 for
more detail regarding this type of benefit.

Concessions may apply to allow for the amortisation of fringe benefits that
are provided in connection with remote area home ownership schemes. The
amortisation period is generally five to seven years.

Such benefits may be:

a discount on the purchase of a home or of land on which to build a
home

a reimbursement of the cost of buying land and/or building a home; or

an option fee entitling the NSW Agency to first choice in repurchasing
the home.

To obtain the concession, there must be a restriction on the employee’s
freedom to sell the house during the amortisation period and the remote area
home ownership scheme must be genuine.

If the home is repurchased by the NSW Agency during the amortisation period,
then the unamortised balance is brought to account in that year’s FBT return.

Where an employee suffers a loss in selling the home back to the NSW Agency
as a result of a contractual buy-back arrangement, then 50% of that loss may be
deducted from the NSW Agency’s aggregate taxable values in that FBT year.
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Appendix 1
Otherwise deductible declaration

I, on behalf of
(name of person authorised to make declaration)

, declare that the benefits

(name of employer)

described below, and provided during the FBT year from 1 April to
31 March are payments or reimbursements of expenses which,
under the otherwise deductible rule, would have a taxable value of nil.

(show sufficient detail to enable identification of the relevant benefits)

Signature:

Date:
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Section A

I, declare
that, for the purposes of having a holiday of not less than three days

(state who travelled eg, self, self and family)

travelled on 20 0y
(state mode of transport)

from to

(place of departure) (destination)
| also declare that expenses of $ were incurred by me on
transport, accommodation and meals in undertaking that holiday travel; and |
returned to my work location on 20

(delete if the travel was not undertaken by self)

Section B

(Complete if some or all of the transport expenses reimbursed by the employer
were car expenses and the reimbursement was calculated on a cents-per-
kilometre basis)

| declare that the travel was undertaken in my car (or a car leased by me) and
that:

The car is

(state make and model of car and whether rotary engine or not)

with an engine capacity (in cubic centimetres) of

The total number of kilometres travelled in the car between the places of
departure and destination (including the return journey) was

The number of family members (apart from myself) travelling in the car

was

The amount of the cents-per-kilometre car expenses reimbursed included in the
total expenses declared above is $

Signature:

Date:
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Appendix 3
Relocation transport declaration

declare that, for the purposes of relocating my place of residence,

(state who travelled eg, self, self and family, etc)

travelled in my car from

(state place of departure)

to on 20

(destination)

The caris
(state make and model of car and whether rotary engine or not)

with an engine capacity (in cubic centimetres) of

The total number of kilometres travelled in the car between the places of
departure and destination was and the number of family members
(apart from myself) travelling in the car was

Signature:

Date:
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Appendix 4
Declaration for car travel to employment interview

declare that on 20

| travelled in my car for the purpose of attending an employment

interview/employment selection test (delete whichever is not applicable) from

(0}
state place of departure) (destination)

The car is

(state make and model of car and whether rotary engine or not)

with an engine capacity (in cubic centimetres) of

The total number of kilometres travelled in the car on the journey (including any
return trip) was

Signature:

Date:
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Appendix 5

Declaration for car travel to work-related medical
examination, medical screening, preventative health
care, counselling or migrant language training

I, declare that

on 20

(state who travelled eg, self, self and family, etc)

travelled in my car to attend:

= work-related medical examination;

= work-related medical screening;

= work-related preventative health care;
= work-related counselling;

= migrant language training.

(delete those that do not apply)

The travel was from to

(state place of departure) (destination)

The car is

(state make and model of car and whether rotary engine or not)

with an engine capacity (in cubic centimetres) of

The total number of kilometres travelled in the car on the journey (including any
return trip) was

Signature:

Date:
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Ch5 - FBT: The grossed-up taxable value of most fringe benefits provided to an
A Guide for employee during an FBT year are required to be reported on that employee’s
Employers annual payment summary for the financial year in which the FBT year ends.
Part XIB For example, when an employee receives fringe benefits between 1 April
2011 and 30 June 2012, they will receive a payment summary in July 2012
showing the reportable fringe benefits received up to 31 March 2012
(i.e. the end of the FBT year). In the following July 2013 they will receive a
payment summary showing the reportable fringe benefits received during the
period 1 April 2012 to 30 June 2013.
The grossed-up taxable value is only reported if the employee’s individual fringe
benefits amount (IFBA) is more than $2,000. The IFBA is the employee’s total
aggregate taxable value of all fringe benefits for the year, except for the taxable
value of any excluded fringe benefits.
ATO Fact The amount reported is called the employee’s reportable fringe benefits
Sheet: amount (RFBA).
Reportable
fringe Whilst the employee does not pay personal income tax on the reportable
benefits — fringe benefits amount, it will be used for income-tested government benefits
facts for and obligations, such as:
employees

Medicare levy surcharge

Medicare levy surcharge lump sum payment in arrears tax offset
deductions for personal super contributions

super co-contribution

tax offset for contributions to the employee’s spouse's super
mature age worker tax offset

Higher Education Loan Program (HELP) and Financial Supplement
repayments

various dependent tax offsets
housekeeper tax offset
senior Australians tax offset
pensioner tax offset

child support obligations

entitlement to certain income-tested government benefits.
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The taxable values of all fringe benefits are included in an employee's individual
fringe benefits amount, unless they are excluded fringe benefits.

S5E(3)

Excluded fringe benefits continue to be subject to FBT but are not required to be
reported on an employee's payment summary. Excluded fringe benefits
include:

car parking fringe benefits (but not car parking expense payments)
meal entertainment (and any associated travel and accommodation)

benefits that have a taxable value that is is wholly or partly attributable to
entertainment leasing facilities

remote area residential fuel
remote area housing assistance
freight costs for food provided to employees living in a remote area

costs of occasional travel to a major Australian population centre by
employees and their families living in a remote area

benefits provided to address a security concern relating to the personal
safety of an employee, or an associate of the employee that arises in
respect of the employee’s employment

Fringe There are also a number of other benefits that are excluded from being

Benefits Tax  reported on an employee’s payment summary through the FBT regulations.

Regulations  These include, for example, certain benefits provided to members of the

1992 police force. Each agency should review these specific exclusions to
determine whether they apply to their agency.

From 1 April 2007, where a car is provided by an employer and the provision of
this car gives rise to a car fringe benefit for more than one employee, those car
fringe benefits will be excluded fringe benefits.

The reporting exclusion only applies to a car that is provided to employees
under direction and consent of the employer. As such, a car that is provided to
an employee under a novated lease arrangement will not satisfy this reporting
exclusion as the employer and the employee enter into the novated
arrangement, but where the employee then provides the car to another
employee, this is not under the direction and consent of the employer.
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s135P

s135P(2)

If an employee’s IFBA (i.e. the taxable value of all benefits except excluded
fringe benefits for the FBT year) is more than $2,000, the payment summary
will report the employee’s RFBA.

The RFBA is calculated by grossing up the employee's IFBA by 1.8692.

If the employee’s IFBA is $2,000 or less, there will be no RFBA.

RFBA = IFBA x 1.8692

For example:
_If the IFBA x 1.8692 = The RFBA will And therefore,
is... be... reportable?
$2,500 $4,854 $4,673 Yes
Nil (because
$1,500 $2,803 IFBA < $2000) No

The gross-up rate of 1.8692 is used to convert the benefit into a gross salary
equivalent at the top marginal tax rate.

The gross-up rate is 1.8692 regardless of whether the fringe benefit provided
was a Type 1 or Type 2 benefit.

Where an employee in receipt of reportable fringe benefits ceases employment
between 1 April and 30 June, the employee will receive a payment summary in
July of that year showing the reportable fringe benefits received up to 31 March
(i.e. the end of the FBT year). In the following July the employee will receive a
payment summary showing the reportable fringe benefits received during the
period 1 April to the date employment ceased.

For example, if an employee ceases employment on 15 June 2011 and received
fringe benefits from April 2011 to 15 June 2011 such that the RFBA was
$4,500, the employee would receive a payment summary for the year ended 30
June 2011as well as a payment summary for the year ended 30 June 2012
disclosing only the $4,500 RFBA (i.e. no salary or wages).

If a departing employee requests a payment summary, the NSW Agency is
normally required to issue a payment summary within 14 days of termination.
Where the employee has a RFBA for the year, the NSW Agency is not required
to issue a payment summary prior to the standard date of issue (usually 14
July). The allocation of the taxable value will only need to be undertaken at
year-end, even in the case of terminated employees.
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s5F Where the fringe benefit is provided to two or more individuals a shared
fringe benefit will arise. Common examples are cars (especially pool cars)
and housing. Please note that the shared car reporting exclusion discussed
above at 16.2.1 may apply to certain cars.

s5F(4) The reportable fringe benefit provisions state that the allocation of such
shared benefits to employees must reasonably reflect the benefits received
by each employee, taking account of all relevant matters. NSW Agencies will
need to take into account all relevant factors, such as usage of the benefit, to
determine the most equitable method of allocation.

The sum of the employees' shares of the taxable value of the benefit must equal
the total taxable value of the benefit. No portion of the taxable value of the
fringe benefit can remain unallocated between employees.

It is desirable (but not required within the tax law) for the NSW Agency and its
employees to agree to a reasonable method of apportionment prior to the
employees receiving a fringe benefit. If the NSW Agency independently selects
an allocation method, it is imperative they communicate the details to the
relevant individuals as soon as possible to avoid employee grievances in the
future.

NSW Agencies will need to ensure sufficient records are maintained to verify the
allocation and calculations of all reportable fringe benefits to employees. These
records may also be required in the event of an ATO audit.
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TR 2001/10

This chapter provides generic information about the FBT aspects of salary
packaging. The extent to which an employee can salary package is a policy
decision made by each NSW Agency.

Salary packaging can be advantageous from both employer and employee
perspectives. From an employer’s perspective, it assists in attracting and
rewarding staff without necessarily increasing the cost of employment. From an
employee’s perspective, it offers flexibility in remuneration and potential tax
savings.

A successful salary package needs to be appropriately designed for the
particular employee’s personal circumstances. The employee should seek
independent financial advice before entering into any salary packaging
arrangements.

Salary packaging is the process of arranging, on a prospective basis, an
employee’s total remuneration between cash salary and fringe benefits. Cash
salary is subject to Pay As You Go Withholding, while non-cash benefits are
generally subject to FBT.

Where an employee chooses to take advantage of salary packaging, the
employee’s gross (i.e. pre-tax) salary for income tax purposes is reduced by the
value of the chosen benefits and the associated FBT. Cash salary is sacrificed
for non-cash benefits.

Salary packaging must occur on a prospective basis. Once an employee
has earned an amount of income, that income is taxable in the recipient
employee’s hands and cannot then be taken in a non-cash form.

As a general rule, there are no limitations imposed by either the legislation or the
ATO on the amount of salary that can be packaged. For the majority of
employees, salary packaging below a certain level will become uneconomic as
the cost of the FBT associated with fringe benefits will exceed the employee’s
marginal tax rate.

Employers generally will not accept packaging cash salary below the relevant
industrial award (or other instrument) minimum salary level.

While dependent upon the individual employee’s personal circumstances, it is
usually beneficial to salary package items that receive concessional FBT
treatment, such as:

benefits that are specifically exempt from FBT (e.g. superannuation)

benefits where the taxable value is calculated using a concessional formula
(e.g. cars)

benefits where the taxable value is specifically reduced (e.g. remote area
holiday transport)

benefits where the taxable value can be reduced by the otherwise deductible
rule (e.g. self-education expenses, income protection insurance, tax agent
fees).
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In the situation where the employing NSW Agency is a concessionally taxed
employer (e.g. a hospital), it is usually beneficial for employees to package any
items up to the limit of the cap (refer to Chapter 1 for further information).
Exempt benefits are discussed in Chapter 14.

Miscellaneous concessions are discussed in Chapter 15.

Any amount salary sacrificed by an employee towards a fringe benefit
(i.e. paid out of pre-tax income) is not considered to be an employee
contribution for FBT purposes.

Any employee contribution for FBT purposes must be paid out of the employee’s
after-tax income.

As discussed in Chapter 16, employers are required to report the grossed-up
taxable value of fringe benefits on the payment summary of any employee who
receives relevant benefits with a total taxable value in excess of $2,000.
Benefits are reported irrespective of whether they are provided under, or addition
to, a salary package.
While the employee does not pay personal income tax on the reportable fringe
benefits amount, it will however be used for income-tested government benefits
and obligations, such as:

Medicare levy surcharge

Medicare levy surcharge lump sum payment in arrears tax offset

deductions for personal super contributions

super co-contribution

tax offset for contributions to the employee’s spouse's super

mature age worker tax offset

Higher Education Loan Program (HELP) and Financial Supplement
repayments

various dependent tax offsets
housekeeper tax offset
senior Australians tax offset
pensioner tax offset

child support obligations

entitlement to certain income-tested government benefits.
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Salary packages need to be reconciled at least annually and prior to an
employee’s termination of employment with the NSW Agency. This process
involves reconciling the estimated amounts made by the employee at the start of
the salary package with the actual charges (costs and FBT) made against it.

Any over/under packaged amount will usually be paid out to the employee as
salary or recovered from the employee’s pre-tax salary in a subsequent pay-run.

There is a need to establish effective and reliable communication procedures
between the Package Administration Officer, the Fringe Benefits Tax Officer, the
Accounts Payable area and the Payroll area in regard to salary packaging
information flow. This is important to ensure compliance with the FBT legislation
and accuracy of the reconciliation process.

The end of the FBT year or the end of the financial year are appropriate times
for the annual reconciliation to occur. This allows the accounts to be cleared
prior to year end and allows for actual FBT details to be used. Responsibility for
this procedure rests with the Package Administration area, and the process is
based on actual FBT data provided by the Fringe Benefits Officer. Information
should flow to the NSW Agency’s general ledger to clear the salary sacrifice
suspense account.

Salary packaging arrangements are time-consuming to administer. They involve
managing, tracking and processing expenses and adjusting payroll details, as
well as maintaining sufficient data to comply with the employer’s various tax
obligations.

The administration of salary packaging arrangements is often outsourced to a
specialist third party provider.

An administration fee may be charged to employees who have salary packaging
arrangements. These fees can also be salary packaged.
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